
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Irvl.ng Reinstein

for Redeterninat ion of a Def lc iency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Perlod 9 172-LL l3o l7z,  9 177-s l3t  178&9 178-513t 179.

That deponent further says that the
hereln and that the address set forth on
of  the  pe t i t loner .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he ls over 18 years of age, and that on the
23rcl  c lay of May, 1985, he served the withln not lce of decislon by cert i f ied
mail upon Irvl.ng ReinsteLnr the petitl.oner in the lrlthln proceeding' by
encl-oslng a true copy thereof ln a securely sealed postpaid wrapper addressed
as fol-lows:

Irvlng Reinstel.n
1 7 5  W .  7 9 r h  S r .
New York, NY 10024

and by depositlng same enclosed ln a postpald properly addressed wrapper in a
post off l .ce under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

sald addressee is the pet l t loner
sald wrapper is the last known address

Sworn to before ne thls
23rd day of May, 1985.

Author ister oaths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Irvlng ReLnstein
AFFIDAVIT OF MAILING

for Redetermination of a Deflciency or Revlslon
of a Determlnatlon or Refund of Sal-es & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
Per lod  9  /  7  2 -LL  /  30  |  7  2 ,  9  |  7  7  -5  |  3L  /  7  8&9 /  7  8 -5  /  3L  /  79 ,

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Connnlsslon, that he ls over 18 years of age, and that on the
23rd. d.ay of May, 1985, he served the withln notice of declslon by certifled
nall upon Joel E. Abramson, the representatlve of the petltloner ln the wl.thin
proceeding, b]r encloslng a true copy thereof in a securely sealed postpald
wrapper addressed as follolrs:

Joel- E. Abramson
2 5  W ,  4 3 r d  S t . ,  S u l t e  1 0 1 1
New York, NY 10036

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the exclustve care and custody of the Unl.ted States Poetal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitioner herein and that the address set forth on sald lrrapper ls the
last known address of the representat lve of the petLt ioner.

Sworn to before me this
23rd day of May, 1985.

r oaths
sect lon 174pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

l{.ay 23, 9185

Irving Relnsteln
175  W.  79 th  S r .
New York, $Y 10024

Dear Mr. Reinstein:

Pl-ease take notice of the decislon of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your right of review at the admlnistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to revlel t  an
adverse declsion by the State Tax Conrmisslon may be instituted onJ.y under
Article 78 of the Civl.l Practice Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 months from the
date of this not ice.

Inquiries concernlng the conput,ation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litlgatlon UnLt
Buil-ding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

PetLtioner I s Represent,atlve
Joel E. Abramson
2 5  W .  4 3 r d  S t . ,  S u i t e  1 0 1 1
New York, NY 10036
Taxl.ng Bureaurs Representat ive

c c :



STATE OT NEW YORK

STATE TAX COMMISSION

:
In the Matter of the PetLt lon

o f
:

IRVING REINSTEIN DECISION
3

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the Periods September l, L972
through Novenber 30, L972, September 1, L977 :
through i'Iay 31 , L978, and September 1 , L978
through May 31, L979. :

Petitioner, Irvlng Reinstein, L75 t'lest 79th Street,, New York, New York

10024, flled a petltlon for revieion of a determlnatlon or for refund of salee

and use taxes under Articles 28 and 29 of the Tax Law for the perloda Septenber L,

L972 through Novenber 30, L972, September 1, 1977 through May 31, 1978, and

Septenber 1, 1978 through May 31, 1979 (Ft le No. 45709).

A fornal hearing was held before Danlel J. Ranalll, Hearing Officer, at

the offLces of the State Tax CornmLsgion, 1\ro l{orld Trade Center, New York, New

York, on July 26, 1984 at 11:00 A.M., with al- l -  br lefs to be subnit ted by

January 16, 1985. PetLtioner appeared by JoeJ- E. Abranson, Esq. The Audlt

Divls lon appeared by John P. Dugan, Esq. (Kevin A. Cahi l l - ,  Esq.,  of  counseL).

ISSUES

I. Wtrether petitLoner was a person requlred to collect sales tax wlthln

the neanlng and Lntent of sect lons 1131(1) and f133(a) of the Tax Law.

II. t ' lhether the Audlt DLvislon properLy assessed sal-es tax wlthln the

statute of l ln i tat lons provided for 1n sect lon 1147(b) of the Ta:r Law.

III. Whether the assessments should be cancelled as a result of the Audlt

Dlvis ionrs fai lure to mal l  the not ices by reglstered or cert i f ied naLl.
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IV. tr' lhether the Audlt Divislon ls collaterally estopped from assessing tax

agalnst pet i t ioner where a fel low off icerts assessnent r tas cancel led at a

pre-hearlng conf erence.

V, Wtrether petitionerfs fal-lure to be afforded a pre-hearLng conference

resulted in a denial of due process and equal protectlon of the law.

VI. Whether petitlonerrs fallure to coll-ect and pay over sales tax was due

to reagonable cause.

FINDINGS OF FACT

1. On 0ctober 28, L982, the Audit DLvlsion lssued a Notice of DetermLnation

and Demand for Paynent of Sales and Use Taxes Due against petitloner, Irvlng

Reinstein, as an off icer of I ' Iest Side Glatt  Corp.,  in the amount of $7'788.00'

p lus  pena l ty  o f  $934.56  and ln te ree t  o f  $553.05 ,  fo r  a  to ta l  due o f  $9 ,275.6L

for the perlod March 1, 1978 through May 31, L978.

2. On October 28, 1982, the Audit Divlelon lssued a Notice and Demand for

Paynent of Sales and Use Taxes Due against petltioner ln the amount of $20'952.48,

pJ-us penalty of $4,037.01 and l-nterest of  $15r4O7.O2, for a total  due of

$40,666.51 for the periods Septenber 1, L972 through Novenber 30r L972, September 1,

L977 through February 28, 1978 and September 1, 1978 through Februaty 28, 1979,

On Octobet 29, L982, the Audlt DLvision lssued a second notice and demand

agalnst pet i t loner in the amount of $3r02L.52, plus penalty of $755.38 and

in te res t  o f  $1 ,281.13 ,  fo r  a  to ta l  due o f  $5 ,058.03  fo r  the  per l .od  March  1 ,

1979 through May 31, L979.

3. Due to an administrative error, all of the notices were nailed slx to

eight weeks after the notlce date entered on the notlces themselves. As a

result, an issue of timellness of petitlon ralsed by the Audit Divlslon was

conceded to be wlthout merlt. The three notlces were sent to petitloner by
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f i rst  c lass nai l  not reglstered or cert i f ied nal l .  Addit ional. ly,  the Audlt

DLvision conceded that the portion of the October 28, 1982 nottce and demand

coverlng the perlod Septenber 1, 1972 through Novenber 30 ' L972 was lssued

erroneousl-y and should be cancell-ed.

4. Petitloner rf,as the president of West Slde Gl-att Corp. (tfthe corporatlontt).

The corporatlon operated a dellcatessen-restaurant ln New York City from on or

about July 1, 1977 untll June, L979. The only other offlcer of the corporation

was Emanuel Glouberman, the vice-presldent or treasurer. Prl.or to managLng the

delicatessen, petitloner had been a publlc school teacher and had no experlence

in running a business. Petitionerrs duties at the dellcatessen included naklng

sandwLches, supervistng the kltchen operat,ions and operatlng the cash reglster.

He was responslble for hlrlng and flring the waiters and other employees'

lncluding the bookkeeper. Petltloner slgned corporate checks and the sales tax

returns. Mr. Glouberman also hl-red employees and signed checks. Mr. Gloubernan

hired the accountant for the corporatlon. Petltloner set the hours of operation

and the i tem prices for the del lcatessen.

5. Each day, pet l t ioner total- led the dal ly recelpts from the cash register

tapes and recorded the sal-es in a daily calendar book. He dtd not llst separate

totals for taxable and nontaxable sales. Petltloner turned the dally book over

to the bookkeeper to assist in preparatl-on of the sales tax returns. He dld

not glve the bookkeeper the reglster tapes. Petitloner was unalrare of how the

bookkeeper determlned the sales tax due. Once the bookkeeper had prepared the

sales tax returns, she gave then to petitloner for his slgnature. Petltioner

sLgned the returns and gave them back to the bookkeeper for nalllng. The

bookkeeper would also prepare checks for pet i t lonerfs slgnature.



6. For the perlods September l, L977 through Februaty 28, 1978 and

Septenber 1, 1978 through l" Iay 31, 1979, the corporat ion f lLed sales tax returns

with no remittance. Petitl"oner waa unaware that returns were being flled

wl.thout remittance; he never checked the books of the corporation, however' to

determine whether payment was belng made. The notices and demands were based

on the returns flLed wlthout renittance durLng the aforenentloned perlods.

7. For the perl-od March l, 1978 through llay 31, 1978, the corporatlon dld

not file any sales tax return and, as a result, the Audlt Dlvision issued an

est imated assessment for that per lod. On March 26 ot 27, L978, a f l re occurred

at the del lcatessen dolng $7r500.00 ln damage. As a result ,  the buslness

ceased operations until early June, L978. Slnce no buslneas ltas carried on,

pet i t loner did not f lLe a return for that per iod.

8. Mr. Glouberman was al-so assessed sal-es tax as an officer of the

corporatlon ln amounts slnilar to petitloner. At a pre-hearlng conferencet

however, the assessments against Mr. Glouberman were resolved and cancelled.

Petitioner did not receive a pre-hearing conference and he now maintalns that

the Audit Divlslon is collateral-J-y estopped fron collecting the ta:(es due from

hln after cancelllng the assessrnents agalnst Mr. Gloubernan and that' trrof,GoV€tr

petitlonerrs faiLure to be afforded a pre-hearlng conference resulted in a

denial of hls constltutional rights of due process and egual protection.

9. Petltloner also argued that the assessments should be cancel-led on the

basls of the followlng alJ-eged errors:

a) The notices were issued beyond the three year statute of linltations

provlded for ln section 1147(b) of the Tax Law.

b) The notlces lrere not nalled by reglstered or certlfied mail.
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c) The not ices were lnval id because sect ion I133(b) of the Tax Law was

l l .sted as the basis of l labi l i ty rather than 1133(a).

d) The Notice of Ilearlng did not neet the requirements of section

601.9(a) of the Rules of Pract ice and Procedure of the State Tax Comlsslon.

CONCLUSIONS OF LAI^I

A. That sect lon 1133(a) of the Tax Law provides, ln part '  that every

person required to collect the taxes imposed under the Sales Tax Law ls also

personally l-lable for the tax lmposed, collected, or requlred to be collected

under such law. Sectton 1131(1) of the Tax Law def lnes t 'persons requl.red to

coLlect taxr as used in sect lon 1133(a) to include any off icer or enployee of a

corporation, or a dlssolved corporation, who as such officer or employee ls

under a duty to act for the corporation in conplying with any requirement of

the Sales Tax Law.

B. That 20 NYCRR 526.L1(b)(2) descr ibes an off lcer or employee under a

duty to act as a person who ls authortzed to slgn a corporatlonr s tax returng

or who is responsible for maintalning the corporate books; or who ls responslble

for the corporat lonrs management.  Other tr [ l ]ndfcia of this duty. . .Lnclude

factors.. ,such as the offLcerrs day-to-day responsibl l l t les and l-nvolvenent

with the financial affalrs and management of the corporatlonfr and rrthe offl.cerrg

duties and functions...rr (Vogel v. New York State Department of Taxatton and

Flnance, 98 Misc.2d 222, 225).

C. That inasmuch as petitloner was the presldent of the corporation,

signed corporate checks and tax returns, hlred and fired employees, supervised

the bookkeeper and suppJ-ied her with the lnfornatlon necessary to conplete the

sales tax returns, and hras generally actlve ln all aspects of runnlng the

dellcatessen, he rilas a person required to collect sales tax wlthln the meanlng



and lntent of  sect lons 1131(1) and f f33(a) of the Tax Law. " [C]orporate

offlcials responslble as flduciaries for tax revenues cannot absolve themeelves

merely by disregardlng thelr duty and leavlng lt to someone el-se to dlecharge."

(See Ragonesi v.  New York State Tax Comlssion, 88 A.D.2d 7O7.)

D. That lnasmuch as the dellcateasen lras not operatlng durlng the perlod

for whlch no return was fLled, no tax ls due for the perlod March 1r 1978

through May 31, L978 and the assessment for that quarter ls cancelled. It

should be noted, however, that a return should have been ftled for that quarter

regardless of whether or not the corporatlon had any taxable sales to report.

E. That sect lon 1147(b) of the Tax Law provides, ln part ,  that rrno

assessment of additlonal- tax shall be made after the expLration of nore than

three years from the date of the fll lng of a return; provided' however' that

where no return has been flled as provlded by law the tax may be assessed at

any time.tr Wlth respect to the notlces and denands issued In response to the

returns flled with no renLttance, such notices lrere not asaeaaments of addltl.onaL

tax, but were merely btJ-J-s for collectlon of the tax shown on the saLes tax

returns as filed by the corporation. Accordingly, the three-year statute of

Linitations ls inappl-lcabl-e (Cra"t"r 
". 

St.t" 
"f 

, Sup. Ct. ' Albany

Countyr December 27, 1978, Casey, J.) .  lJ i th respect to the not ice of determl-

nation and demand, no return was flled for the quarter for whLch the notlce was

lssued and, therefore, the statute of l ln i tat ions is,  agaln, lnappl lcable.

F. That the requlrement that a notice of determlnatlon be nalled by

reglstered or cert i f led mai l  as provLded ln sect ion 1147(a) (1) of  the Tax Law

does not apply to notlces and demands and thus sending the notlces and demande

by first cl-ass mail was sufficlent notlce. Since the notlce of determlnatlon

sent by first class mail is to be cancelled, the questlon of whether failure to
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nall it by registered or certlfied mall was sufficient to warrant cancelLatlon

of the asgessment ls rendered noot.

G. That the laws of New York State are presumed to be constltutional.J.y

valid at the admlnlstrative level of the State Tax Conmlssl.on; however, the

providlng of a pre-hearing conference as set forth ln 20 NYCRR 601.4(b) le

str ict ly dlscret ionary and, clear ly,  none of pet l t ionerrs const l tut lonal r tghts

were violated by hls fallure to be afforded such a conference.

H. Ttrat the prLnt ing of rr1133(b)rr  on the not ices rather than tr l . l33(a)t t  ae

the basis for petitionerts llabllity appears to have been a typtng error and

petitioner has not shown that he was preJudiced in any way by the error. The

not ices clear ly stated that he was lLable as aD off icer and, therefore, Pet l-

tlonerts argument ls wlthout merit. Petltlonerrs argument that the NotLce of

Itearlng dld not conply wlth the Rules of Practlce ls equally wlthout nerlt.

The notlce complied wlth all the requirements of the rules and, even tf lt dld

not, such an error would not lrarrant cancel-Latlon of the entire assessment.

Pet l t ionerrs col lateral  estoppel argumentr as discussed ln FLnding of Fact r '8rt ,

ls also wlthout merl.t. There was no prlor lltigatlon of Mr. Gl-oubetmanre case;

the matter was sett led pr l .or to hearing.

I. That petltioner has not shown that the corporatlonrs fallure to Pay

over the sales tax collected was due to reasonable cause and not wlllful

negJ-ect as provided in sect ion 1145(a)(1)(1f)  of  the Tax Law. Delegat lon of

the duty to nail in tax payments to a bookkeeper is not reasonable cause and

the penalties inposed are sustained.

J. That the petitlon of Irving ReLnsteln is granted to the extent lndlcated

ln Finding of Fact rt3fr and Concluslon of Law rrDrr; that the Notl.ce and Demand

for Paynent of Sales and Use Taxes Due issued October 28, L982 te to be nodlfled
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accordlngLy; that the Notlce and Demand for Paynent of Sales and Use Taxes Due

lssued October 29, 1982 ls sustaLned; that the Not ice of DetermLnatlon and

Demand for Payment of Sales and Use Taxes Due issued October 28, 1982 ls

cancel led; and that,  except as so granted, the pet l t lon ls Ln al l  other respects

denled.

DATED: Albany, New York

MAY 2 3 1985
STATE TAX COMMISSION

PRESIDENT
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