
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :
o f

Peter Regalo & Carlo Montoro (Decrd) :
d / b / a C & P A u t o R e p a l r s

:
for Revlslon of a Determination or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of :
the Tax Law for the Period December L, 1978
through May 31, 1981. :

In the Matter of the Pet i tLon :
o f

Peter Regalo, Partner : AFFIDAVIT 0F MAILING
C & P A u t o R e p a i r s

:
for Reviston of a Determination or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of :
the Tax Law for the Perlod December I, L978
through May 31 ,  1981.  :

In the Matter of the Pet i t ion :
of

Estate of Carlo Montoro :

for Revision of a Deternination or for Refund of :
Sales and Use Taxes under Articl-es 28 and 29 of
the Tax Law for the Perlod December 1, 1978 3
through May 31 ,  1981.

:

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he Ls an employee
of the State Tax Commisslon, that he Ls over 18 years of age, and that on the
7th day of Novenber, 1985, he served the wlthLn notLce of Declsion by certLfl.ed
nal l  upon Peter Regalo & Carlo Montoro (Decrd) d/b/a C & P Auto Repairs '  the
petltioners in the within proceeding, by enclosing a true copy thereof in a
securel-y sealed postpaid wrapper addressed as follows:

Peter Regalo & Carl-o Montoro (Decrd)
d l b l a C & P A u t o R e p a l r s
279 East 148th St.
Bronx, NY 10451
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Affidavtt of Malling

and by depositing same encLosed
post off lce under the exclusive
Service withln the State of New

That deponent further says
hereln and that the address set
of the pet i t ioner.

Sworn to before ne thls
7th day of November, 1985.

in a postpaLd properly addressed wrapper l-n a
care and custody of the United States Postal
York.

that the sald addressee ls the pet l t loner
forth on said nrapper ls the last known address

ter oaths
sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon :
o f

Peter Regalo & Carlo Montsro (Decrd) :
d/b/a C & P Auto RepaLrs

:
for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of :
the Tax Law for the Pcriod December 1, 1978
through May 31 ,  1981.  :

In the Matter of the Pct i t ion :
o f

Peter Regalo, Partner : AFFIDAVIT Of MAILING
C & P A u t o R e p a i r s

Z

for Revlsion of a Dcterminatlon or for Refund of
Sales and Use Taxes under Articles 28 and 29 sf :
the Tax Law for the Perl"od December 1, L978
through May 31 ,  1981.  :

In the Matter of the Petition :
o f

Estat,e of Carlo Montoro :

for Revlslon of a Determl-natlon or for Refund of :
Sal-cs and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perlod December 1, 1978 :
th rough May 31 ,  1981.

:

State of New York :
s s .  :

Count,y of Albany :

David Parchuck, belng dul-y sworn, deposes and says that he is an employee
of the State Tax Commisslon, that he is ovcr 18 years of age, and that on the
7th day of November, 1985, he served the withln not ice of Declsl"on by cert l , fLed
mail upon Mllton S. Kestenbaum, thc represcntative of the pctltloners ln the
within proceeding, by enclosing a truc copy thcreof in a securcly seaLed
postpaid wrapper addresscd as fol lows:

Mllton S. Kestenbaum
92 l{eatherdcll Road
Ardsley, NY 10502

and by dcpositing same encloscd in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.
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That deponent further says that the said addressee ls the rcprcsentatlvc
of the petitl-oner herel-n and that the address set forth on sald ltrappcr is thc
last known address of the rcpresentative of the petltioner.

sworn to before ne thls
7th day of November, f985.

Authorized
pursuant to

to adm ster oaths
sec t lon  174



S T A T E  O F  N E W  Y O R K
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A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 7, 1985

Peter Regalo & Carlo (Decfd) Montoro
dlb/a C & P Auto Repairs
279 East  148th  St .
Bronx, NY 1045f

Dear Mr. Regalo:

Please take notlce of the Decision of the State Tax Conmisslon cnclosed
herewlth.

You have now exhausted your right of revlew at the administratlvc level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlelt an
aCverse dccLsion by the State Tax Commission may be instituted only under
Article 78 of the Clv1.1 Practlce Law and Rul-es, and must be co'n'nenced ln the
Suprene Court of the State of New York, Albany County, withln 4 months from the
date of this not lce.

fnquiries concernlng the computation of tax due or refund allowcd in accordance
with thls declsion may be addresscd to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgation Unlt
Bullding /19, State Campus
Albany, New York 12227
Phonc # (518) 457-2070

Very truly yours'

STATE TA)( COMMISSION

Peti t ioner t  s Representat ive
Milton S. Kestenbaum
92 lleatherdelL Road
Ardsley, NY 10502
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion :
o f

Peter Regal-o & Carlo Montoro (Decrd) :
d/b/a C & P Auto Repairs

:
for Revision of a Determination or for Refund of
Sales and Use Taxes under Artl"cles 28 and 29 of :
the Tax Law for the Perlod December 1, 1978
through May 31 ,  1981.  :

In the Matter of the Pet i t lon :
o f

Peter Regalo, Partner : AFFIDAVIT OF MAILING
C & P A u t o R e p a L r s

:
for Revislon of a Determination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of :
the Tax Law for the Period December 1, L978
through May 31, 1981. :

In the Matter of the Petltlon :
of

Estate of Carlo Montoro :

for Revislon of a Deternlnation or for Refund of :
Sales and Use Taxes under ArticLes 28 and 29 of
the Tax Law for the Perlod December l, 1978 :
th rough May 31 ,  1981.

:

State of New York :
s s . :

County of Albany :

David Parchuck, being dul-y sworn, deposes and says that he Ls an employee
of the State Tax Counisslon, that he is over 1.8 years of age, and that on the
7th day of November, 1985, he served the wlthln not lce of Decision by cert i f led
nall upon Estate of Carlo Montoro, the petitioner in the within proceeding' bY
enclosing a true copy thereof ln a securely seal-ed postpaid wrapper addressed
as fol lows:

Estate of Carl-o Montoro
c/o Anna Montoro
33 Van Wardt Place
Tappan, NY 10983
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and by deposlting same enclosed
post office under the excl-uslve
Service wlthin the State of New

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before me thls
7th day of November, f985.

pursuant

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addressee is the pet l t ioner
forth on saLd wrapper ls the last known address

to



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

November 7, 1985

Estate of Carlo Montoro
c/o Anna Montoro
33 Van l,lardt Place
Tappan, NY 10983

Dear Mrs. Montoro:

Please take notice of the Declslon of the State Tax Conrmlsslon enclosed
herewith.

You have now exhausted your right of review at the adntnistrativc ,level.
Pursuant to section(s) 1138 of the Tax Law, a proceedl"ng in court to revl-ert aD
adverse decislon by the State Tax Conrmisslon may be instituted onl-y under
Article 78 of the Civll- Practice Law and Rules r and trrust bc comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months fron the
date of thls not ice.

Inqulrles concernl-ng the eonputation of tax due or refund aLLowed in accordance
wlth this decision nay be addressed to:

NYS Dept. Taxatl"on and Flnance
Law Bureau - Lltlgatlon Unit
Bulldlng /f9, State Canpus
Albanyr New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitl.oner I s Representatlve
Milton S. Kestenbaum
92 Heatherdel l  Rd.
Ardsley, NY 10502
Taxlng Bureaurs Representative

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :
o f

Peter Regal-o & Carlo Montoro (Dectd) :
d/b/a C & P Auto Repairs

:
for Revislon of a Deternination or for Refund of
Sales and Use Taxes under ArtLcles 28 and. 29 of :
the Tax Law for the Perlod December 1, L978
through May 31, 1981. :

In the l"latter of the Petitlon :
of

Peter Regalo, Partner : AFFIDAVIT OF MAILING
C & P A u t o R e p a i r s

:
for Revision of a Deterninatlon or for Refund of
Sal-es and Use Taxes under Artlcles 28 and 29 of :
the Tax Law for the Period December 1, 1978
through May 31 ,  1981.  :

In the Matter of the Pet i tLon .
o f

Estate of Carl-o Montoro :

for Revision of a Determlnation or for Refund of :
Sales and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Perlod December I ,  1978 :
through May 31, 1981.

:

State of New York :
s s .  :

County of Al-bany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commisslon, that he is over 18 years of age, and that on the
7t}n day of Novenber,  1985, he served the within not ice of DecisLon by cert l f led
nail upon Peter Regal-o, Partner, C & P Auto Repairs, the petitioner ln the
wlthln proceeding, by enclosLng a true copy thereof ln a securely sealed
postpald wrapper addressed as foll-ows:

Peter Regalo, Partner
C & P A u t o R e p a i r s
475 Main Street
Malcoln Towers
Fort  Lee, NJ 07024
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Affldavit of Mail lng

and by depositing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
7th day of Novenber,  1985.

ln a postpaid properl-y addressed wraPper ln a
care and custody of the United States Postal
York.

that the said addressee ls the petitLoner
forth on said wrapper ls the l-ast knolrn address

Authorized to
pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 7, 1985

Peter Regal-o, Partner
C & P A u t o R e p a i r s
475 lrtaLn Street
Malcoln Towers
Fort  Lee, NJ 07024

Dear Mr. Regalo:

Please take notlce of the Decislon of the State Tax Counisslon enclosed
herewl,th.

You have now exhausted your right of revl"ew at the admlnlgtratlve level.
Pursuant to sectl.on(s) 1138 of the Tax Law, a proceeding l"n court to revl.ew an
adverse decision by the State Tax Comnl.ssion may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be corrnenced in the
Supreme Court, of the State of New York, Albany Countyr wlthln 4 nonths from the
date  o f  th is  no t ice .

Inquirles concerning the computation of tax due or refund allowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Bullding /f 9, Statc Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t lonerrs Representat lve
Milton S. Kestenbaun
92 lleatherdell Rd.
Ardsley, NY 10502
Taxing Bureaurs Represent,ative

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

PETER REGALO AND CARLO MONTORO (DECEASED)
dlbla c & P AUTO REPAIRS

for Revl-sion of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod December 1, 1978
through l [ay 31, 1981.

In the Matter of the Pet l t ion

o f

PETER REGALO, PARTNBR
C & P A U T O R E P A I R S

for Revision of a Determlnation or for
of SaLes and Use Taxes under Artlcles
of the Tax Law for the Peri.od December
th rough May 31 ,  1981.

DECISION

Refund
28 and.29

1 ,  L 9 7 8

In the Matter of the Pet l t lon

o f

ESTATE OF CARLO MONTORO

for Revislon of a Deternlnation or for
of Sales and Use Taxes under Artl-cl-es
of the Tax Law for the PerLod December
th rough May 31 ,  1981.

Refund
28 and 29 3

1 ,  I978

Peti t ioners, Peter Regalo and Carlo Montoro (Deceased) d/bla C & P Auto

Repairs and Peter Regalo, Partner,  C & P Auto Repairs,  475 Maln Street,  Malcolm

Towers, Fort  Lee, New Jersey 07024, and Estate of Carlo Montoro, c/o Anna

Montoro, 33 Van Wardt Place, Tappan, New York 10983r f l led pet l t ions for

revision of deterninatlons or for refunds of sales and use taxes under Artlcles
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28 and 29 of the Tax Law for the period December l, 1978 through May 31, 1981

(FlLe Nos. 42544, 42545 and, 42546).

A hearing was held before Arthur Johnson, Hearlng Officer, at the offLces

of the State Tax Comrnisslon, Two I,IorLd Trade Center, New York, New York, on

May 5, 1985 at 1:15 P.M. Pet l" t loners appeared by Ml l ton S. Kestenbaum, P.A.

and Theodore Mate, C.P.A. The Audtt  Dlvis ion appeared by John P. Dugan, Esg.

(Wl l1 tan  Fox ,  Dsq. ,  o f  counse l ) .

ISSUE

Whether the Audit

tloners on the basis of

Division properly estlneted the tax ltabIllty of petl-

external indl,cea.

FINDINGS OF FACT

1. Pet l t loners, Peter Regalo and Carlo Montoro (deceased),  were partners

l"n the operatton of C & P Auto Repalrs, an autonobl-Le repal"r bueinees located

at 279 East 148th Street, Bronx, New York. The business \ras dl-scontl-nued on or

about  May 14 ,  1981.

2. On December 20, L982, as the result of an auditr the Audit Dlvislon

issued a Not,lce of Deternlnatl.on and Demand for Paynent of Sales and Uee Taxee

Due against Peter Regalo and Carlo Montoro dlbla C & P Auto Repalrs covering

the perlod December 1, 1978 through May 31, 1981 for taxes due of $41536.1.6'

pJ-us  ln te res t  o f  $ I ,338.02 ,  fo r  a  to ta l  o f  $5 ,974.L8 .  0n  the  same date ,  no t tcee

were also issued to the lndividual- partners for the sane amounta.

3. At the hearlngr cours€l for the Audtt Divislon conceded that the

notlces rilere not tlneLy tssued with respect to periods endlng February 28, 1979,

l{ay 3l  ,  L979 and August 31, L979.
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4. Petitioners produced the followlng books and records for audit: gales

tax returns, federal and state lncome tax returna, cancelled checks and bank

statementa. Petitloners did not provLde any sales involcesr cash recetpts

journal or any other records that could be used to verify the taxable sales

reported. Because of the Lnconplete books and records, the Audlt Divlslon

est lnated that pet i t lonersf sales were $351000.00 per year.  The audl- tor based

hls estimate on prlor audlt experlence with slullar buslnesses and consldered

the slze of the premlses, nelghborhood and the personal lncome tax returns of

the partners. The total estimated taxable sales for the audl.t period ltere

$87,500.00 as compared to reported taxabl-e eales of $291548.00, leavlng addit lonal

taxable sales of $571952.00 and tax due thereon of $4,636.L6.

5. Petttl"oners sold the real property in which they operated the buslness

for $20,000.00. Peter Regalo worked four or flve hours a day for five days a

week. Carlo Dlontoro (now deceased) wae eeriously 1"11 durlng the audl-t perl"od

and only worked a few hours a day. There lrere no other employees. The busLness

was located ln a Low Lncome, deteriorated neighborhood in the South Bronx.

Pet l t ioners took the poslt ion that,  due to the foregoing factors, the sales

estlmated by the Audlt Divislon nere excesslve.

CONCLUSIONS OF LAW

A, That sectlon 1138(a) of the Tax Law provldes that rrlf a return when

ftted is incorrect or insufficient, the amount of tax due shall be determlned

by the tax comml-ssion from such lnfornatlon as rnay be aval1ab1e" and authorlzes'

where necessary, an estimate of tax due tton the basls of external lndiceett.

B. That section 1135 of the Tax Law provt-des that every person required to

collect tax shaLl. keep records of every sale and all amounte paid, charged or
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due thereon and of the tax payabl-e thereon. Such records shall lnclude a true

copy of each sales slLp, involce, recelpt or statement.

C. That petitioners maintal"ned l"nadequate and Lnconplete books and

records. When books and records are lncomplete and unreliabler the use of

external- l-ndices l"s permisslble (Matter of Korba v. New York State Tax Con"nleslolr

84 A.D.2d 655).  Accordlngly,  the Audlt  DlvieLon properly determLned pet l t loners'

tax Liability pursuant to the provl-slons of eectlon 1138(a) of the Tax Law.

D. That the eetlmate procedures adopted by the Audtt Divleion were

reasonable under the cl.rcumstances and petitioners falled to sustaLn thelr

burden to demonstrate by clear and convlncing evLdence that the nethod of audl.t

or the amount of tax assessed rilas erroneoua (Matter of Surface Llne Operators

Fraternal Organlzat lon, Inc. v.  State Tax Comission, 85 A.D.2d 858).

E. That, Ln accordance wl"th Findlng of Fact "3", the notlcee leeued on

December 20, 1982 were issued beyond the statute of llnltatlons provided ln section

1147(b) of the Tax Law for the periods lndicated. Therefore, the taxes asseseed

for sald periods amountLng to $1,206.88 are cancel-Led.

F. That the petltlons of Peter Regalo and Carlo Montoro (deceased) dlbla

C & P Auto Repalrs, and Peter Regalo as partner of C & P Auto Repaire, and Estate

of Carlo Montoro are granted to the extent lndicated ln Conclusion of Law'Err;  the

Audit Divlsl-on is hereby directed to nodify the notlces of deternlnatlon and denand

for payment of sales and use taxes due lesued Decembet 20,19823 and that' except

as so granted, the petl"tions are l"n all other reepecte denled.

DATED: Albany, New York STATE TN( COMMISSION

PRESI
N0v 0 ? 1985
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RECEIPT FOR CERTIFIED MAIL
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rA-36 C9176) State of Nen York - Depa"to,ent of Taxation and
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Finance

Unit

3* Aoo"als Bureau '

:::' lo7 ' Btdg. #e
lltt" camprrs

Date of Request

I a,/e I

Room l0t - Btdg. #9 ..,.
Siate Campus -(
Albrny, l{er yorfi l2U2n

Please f ind most recent address of taxpayer descr ibed beLow; return to Person named above.

ial Security Number

'""7n/ 
c*Qa,W fr4%4

^?? &42 rt/r479-

Date  o f  Pet i t ion

'-?* - 
/

Resul ts  of  search by Fi les

fr f r/- rt .,ts2- 4u6t
a d d r e s s :

Date of Search

PERMANENT RECORD

FOR INSERTION IN TAXPAYTN.S FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  L 2 2 2 7

Novenber 7, f985

Peter Regalo & Carlo (Dec'd) Montoro
d/bla C & P Auto Repairs
279 Eaet 148th St.
Bronx, NY 10451

Dear Mr. Regalo:

Pl-easc take notlce of the Declsion of the State Tax Conmissloa cnclosed
herewlth.

You have now exhausted your rlght of revlcw at the adnlnlstratlve level.
Pursuant to sectl-on(s) 1138 of the Tax Law, a proceedl"ng in court to revlew en
adverse dccislon by the State Tax Comml.ssion may be lnstLtuted onLy under
Articl-e 78 of the clvll Practice Law and Rules, and uust be colnncnced ln thc
Supreme Court of the State of New York, Albany County, withln 4 nonthg fron the
date of thls not lce.

Inqul-rles concerning the conputatlon of tax due or refund alLowcd ln accordancc
r^rith thls declsion may be addressed to:

NYS Dept. Taxatl-on and Flnance
Law Bureau - Litlgatlon Unit
Bullding /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

Petl t loner I  s Representat lve
Mil ton S. Kestenbaum
92 Hcatherdel l  Road
Ardsley, NY 10502
Taxlng Burcaurs Representative

c c :



STATE OF

STATE TA)(

NEW YORK

COMMISSION

In the Matter of the Pet l t lou

o f

PETER REGALO A}ID CARLO MONTORO (DECBASED)
d|b|a C & P AUTO REPAIRS

for Revlelon of a Determinatton or for Refund
of Salee and Uae Taxes under Artlclee 28 and 29
of the Tax Law for the Perlod Decernber 1, L978
through !{ay 31, 1981.

In the l,latter of the Petltlon

of

PETER REGALO, PARTNER
C & P A U T O R E P A I R S

for Revlslon of a Deternlnatlon or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod December
th rough May 31 ,  1981.

DECISION

Refund
28 and,29

l ,  1978

In the ltatter of the Petltlon

o f

ESTATE OT CARLO MONTORO

for Revislon of a Deterrlnatlon or for
of Sales and Uae Taxes under Artlcles
of the Tax Law for the Perlod December
through l,lay 31, 1981,

Refund
28 end 29 z

l ,  r 978

Petitlonere, Peter Regalo and Carlo Montoro (Deceaaed) dlbls C & P Auto

Repalrs aad Peter Regalo, Percner, C & P Auto Repaire, 475 Maln Strect, l{alcoln

Towers, Fort Leer New Jereey 07024, and Eetate of Carlo Montoro, 
"/o'Aoo"

Moatoro, 33 Van Tardt Place, Tappan, New lork 10983' flled petltlons for

revlelon of deterulnstlone or for refuude of aalea aad uee ta:(ea undcr Artlclce
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28 and 29 of the Tax Law for.the perlod December l, 1978 through May 31, 1981

(Ft le Noe. 42544, 42545 and, 42546).

A hearlng was held before Arthur Johnson, llearlng Offlcer, at the offlcee

of the State Tax Comlaslon, Two World Trade Center, New York, New York, on

May 6, 1985 et 1:15 P.M. Pet l tLoners appeared by Ml l ton S. Keetenbaun, P.A.

and Ttreodore Mate, C.P.A. lhe Audlt Dlvlelon appeared by John P. Dugan, Eag.

(Wll l tan Fox, Esq.,  of  counsel) .

ISSUE

I,ltrether the Audlt Dlvlalon properly eetluated the tax llablllty of petl-

t lonerg on the baeis of external ladlces.

FINDINGS OF FACT

t. Petitlonere, Peter Regalo and Carlo Montoro (deceaeed), were partDets

ln the operatlon of C E P Auto Repalre, an automoblle repalr buelneee located.

at 279 Eaet 148th Street, Bronx, New York. Ttre buelneas waa dlecontl.nued on or

about May 14, 1981,

2. On Decenber 2O, L982, as the reault of an audttr the Audit Dlvislon

lseued a Notlce of Determlnatlon and Denand for Palment of Sales and Uee Taxea

Due agalnat Peter Regalo and Carlo Montoro dlbla C & P Auto Repairs coverlog

the perlod December I ,  1978 through Uay 31, 1981 for taxes due of 141636.16,

plue lntereet of $11338.02, for a total  of  S5 r974.L8. Oo the ssse date, t rot lces

were aleo lseued to the lndlvldual partnera for the eaoe snounts.

3. At the hearlng, couneel for the Audlt Dlvlelon conceded tlrat the

Botlces were not tluely lesued wlth reepect to pertods endlng February 28, L979,

May 31, 1979 and Auguet 31, L979.
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4. Petttloners produced the followlng books and recorda for audlt: galee

tax returne, federal and state lncoue tax returng, cancelled checke and bank

stateDents. Petltloners did not provtde any ealee lnvolces, cagh reeel,pta

Journal or any other recorde that could be used to verlfy the taxable sales

rePorted. Becauee of the lnconplete books and records, the Audlt Divlalon

est lmated that pet l t t -onersr sales were 935r000.00 per year.  The audltor baeed

his estlnate on prlor audlt experidnce ulth slldLar buslneeeee and considered

the eLze of the preulses, netghborhood and the personal lncoue tax returne of

the partnere. The total eetlmated taxable sales for the audlt pertod were

$87,500.00 as compared to reported taxable gales of $29,548.00, leavlug addlt lonal

taxable sales of $57,952.00 and tax due thereon of $4,636.L6.

5. Petl-tioners eold the real property ln whlch they operated the buelnese

for $20'000.00. Peter Regalo worked four or flve hours a day for flve days ar

week. Carlo Montoro (now deceased) wae serlouely tll durtng the audlt pertod -

and only worked a few houre a day. There nere no other employeee. The buelneas

was located in a low lncorne, deterlorated nelghborhood ln the South Bron:r.

Petltlonere took the posltl"on that, due to tbe foregolng factors, the salee

esttEsted by the Audlt D!-vleton wele exeesslve.

coNcl.usloNs oF l"at{

A. That eectlon 1138(a) of tbe Tax Lan provldes thet r'lf a return when

flled ls lncorrect or lnsufflcleat, tbe soount of tax due shalL be deterulned

by the tax conn'leslon from euch lnforuatlou 8s uay be avellablett and authorlzec,

shere necessary, an estlmate of tax due rrou the baals of extcrnal lndlcestt.

B. That eectlon ll35 of the Tax Law provldes that every pereoD roqulred to

collect tax ahe1l keep records of cvery sale and all amouate pal.d, charged or
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due thereon and of the tax pgyable thereoa. Such records ehaLl tnclude a true

copy of each eaLes el lp,  lnvolce, recelpt or stateuent.

C. That petltloners malntalned lnadequate and lnconplete books and

recorde. I{tren books end recorda are lncomplete and unrellable, the uee of

external lndlces l-s pernLaslble (Matter of Korba v. New York State Tax Comteeloa,

84 A.D.2d 655). Accordlnglyr the Audtt Dlvlslon properly det,emined petttlouerg'

tax llablllty pursuant to the provlelons of eectlon 1138(e) of the Tax Law.

D. That the estimate procedurea adopted by the Audit DlvlsLon were

reasonable under the clrcumstancee and petltloners fatled to sustaln thelr

burden to demonstrate by clear and convlnctng evldence that the method of audlt

or the amount of ta:r aesesged lraa erroneoue (llatter of Surface Llne Operatore

Fraternal Organlzat lon, Inc. v.  Ftate Tax Comlgslon, 85 A.D.2d 858).

E. That' Ln accordance wlth FindLng of Fact tt3tt, the notlces lseued oa i

December 20, 1982 were lseued beyond the statute of llnl-tatlona provlded la eettton

1f47(b) of the Tax taw for the perLode lndLcated. Therefore, the taxes aeaeeeed

for sald perl-ods anountLng to $1,206.88 are caacel led.

F. that the petltlons of Peter Regal.o and Carlo Montoro (deceaaed) dlbla

C & P Auto Repalrs, and Peter Regalo aB partuer of C & P Auto Repalre, end Estate

of Carlo Montoro are grant,ed to the exteat lndleated ln Goncluelon of Law ftE rr; the

Audlt Dlvl-elon ts hereby dtrected to nodlfy the notlcee of deternlnatlon and dcnand

for paynent of salee and uee taxes due lgeued Decenbet 20, I982i and that, except

aB Bo grantedr the petltlons are ln all otber respect8 denled.

DATED: Albany, New York STATE tAX COUIIISSION

N0v 0 ? 1985


