
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

Ratnbow Restaurant Blvd.,  Ltd.
AFFIDAVIT OF }TAILING

for Redetermlnation of a Deficiency or Revisl.on
of a Deterolnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law
for  the  Per iod  3 / l /76-5 /3 I l lg .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and eays that he ls an employee
of the State Tax Comisslon, that he Is over 18 years of age, and that on the
17th day of May, 1985, he served the within not ice of DecisLon by cert l fLed
nail upon Rainbow Restaurant Blvd., Ltd.r the petitioner ln the within
proceedlng, bI enclosing a true copy thereof in a securely sealed postpald
rrrapper addressed as follows:

Rainbow Restaurant Blvd.,  Ltd.
1 E. Bedford Park Blvd.
Bronx, NY 10468

and by depositing same encl-osed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States PostaJ.
Service wlthln the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on sald lrrapper is the last known addrees
of the pet i t ioner.

Sworn to before me this
tT th  day  o f  May,  f985.

ter hs
1 7 4

Authorlzed to
pursuant to Tax Larrr sect ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Ralnbow Restaurant Bl-vd.,  Ltd.
AFFIDAVIT OF MAILING

for Redetermi-nation of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3  |  I  1 7 6 - s  |  3 1  1 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
17th day of May, 1985, he served the within not ice of Decislon by cert i f ied
mail upon Wllliam Paul Jacobs, the representative of the petitioner in the
wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Will-iam Paul Jacobs
22-45 31s t  S t ree t
As tor ia ,  NY 11105

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addresaee is the representative
of the petit,loner herein and that the address set forth on said wraPper ls the
last known address of the representative of the petitioner.

Sworn to before me thls
17 th  day  o f  May ,  1985 .

ter
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

May 17,  1985

Rainbow Restaurant Blvd.,  Ltd.
1 E. Bedford Park B1vd.
Bronx, NY 10468

Gentlemen:

Pl_ease take not ice of the Decision of the State 1s:(  Qsnmission enclosed
herewl-th

You have now exhausted your right of review at the administratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to review an
adverse decision by the State Tax Connnisslon may be instituted only under
Article 78 of the Civll Practl-ce Law and Rul-es, and nust be comenced Ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t lce .

Inquiries concerning the computation of tax due or refund allowed in accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litlgation Unit
Building /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

Petl- t ioner I  s Representat ive
Wlllian Paul Jacobs
22-45 31s t  S t ree t
As tor ia ,  NY 11105
Taxing Bureaurs Representat ive



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

RAINBOI,I RESTAURANT BLVD., LTD.

for Revlslon of a Determination or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Period March L,
through May 31, 1979.

Refund
28 and 29 :

L976

DECISION

Petitloner, RaLnbow Rest,aurant Blvd., Ltd., One East Bedford Park Boulevard,

Bronx, New York L0468, filed a petltion for revision of a determlnatlon or for

refund of sales and use taxes under Articl-es 28 and 29 of the Tax Law for the

perl-od March 1, 1976 through May 31, 1979 (Fll-e No. 294L4).

A fornal hearing lras conmenced before Robert Couze, Hearlng OffLcer' at

the offlces of the State Tax Comlgsion, lbo World Trade Centet, New York, New

York, on December 2, 7982 at 3:15 P.M. and contLnued on March 8, 1983 at lO:45

A.M.; i t  was further cont inued before Doris E. Stelnhardt,  Hearing Off lcer,  at

the  same o f f l ces  on  Ju ly  14 ,  1983 a t  1 :15  P.M.  and on  Ju ly  15 ,  1983 a t  1 :30

P.M. ,  and conc luded on  Ju ly  20 ,  1983 a t  11 :00  A.M. ,  w l th  a l l  b r le fs  to  be

submltted by Septenber 22, 1983. Petltloner appeared by [{1111an Paul Jacobs,

Esq. The Audit DLvisLon appeared at the December 2, 1982 hearlng by PauI- B.

Coburn'  Esq. (Barry M. Bresler,  Esq.,  of  counsel)  and at al l  further hearlnge

by John P. Dugan, Esq. (Deborah Dlryer,  Esq.,  of  counsel) .

ISSUE

Wtrether the

I-labillty for the

from outeLde the

Audlt Divl-slon properLy determined petltlonerrs sales tax

perlod under conslderation by an observation test conducted

buslness premises.
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FINDINGS OF FACT

1. On Septenber 20, L979, fol lowing a f le ld audit  (descrLbed ln detal l

lnfra), the Audlt DivLsion issued to petitloner, RaLnbow Restaurant Blvd., Ltd.

(r'Ralnbowt'), a Notice of Deternlnation and Demand for Palment of Sales and Use

Taxes Due, assesslng saLes and use taxes under ArtlcLes 28 and 29 of the Tan

Law for the period March 1, 1976 through May 31, 1979 in the amount of $70,233.04,

p lus  ln te res t  o f  $13,855.25  and pena l ty  o f  $13,578.L4 ,  fo r  a  to ta l  due o f  $971666.43 ,

2. Rainbow is a smal1 restaurant, situated at the lntersectlon of Jerme

Avenue and Bedford Park Boulevard, in a cornnerciaL nelghborhood. Ralnbow

employs approxlmately flve persons: one waitress for the hours of 7 A.M. to

11 A.M.i  two waiters,  one serving cuatomers during the 11 A.M. to 9 P.M shlf t

and the other during the 9 P.M. to 7 A.l'{. shift; and two broilermen. The

rest.aurant has a seatlng capacity of approxlnately 30: there l-s a counter

lrith 10 stools and l0 four-seat booths, but fLve of the booths are in such

dlsrepatr that they are not utllLzed. The buslest hours are at breakfast tlme,

and the most frequently served ltems are coffee, soft drlnks and pastry.

3. For the perlod March 1, L976 through Novenber 30, L978, petitloner

submitted sales and use tax returns, reflectlng taxable sales and services and

sales tax due thereon, scheduled as fol lows:

PERIOD ENDED TAXABLE SALES AND SERVICES SALES TAX

s l3 r /76
8 l3L l76

tL  /30 /  7  6
2 /28  /77
s l3r l77
8  / 3L177

LL l30 l77
2128178
5  /31 /  78
8 /3 t178

LL I  30/  78

$  17 ,222 .23
18 ,333  . 33
20 ,833  .  33
13 ,611 .11
18 ,  148 .  15
13 ,038 .89
19 ,  171 .30
20 ,272 .22
24 ,537 ,04
L7 ,870 .37
2L,562.04

m3;66'o-;d'I

$  1 ,377 .78
t ,466 .67
L ,666 .67
I  , 088 .89
1 ,451 .85
1  ,043 .  1  I
L ,453 .70
r ,621 .78
L ,962 .96
L ,429  .63
L ,724 .96

ffi66',
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Petltlonerrs accountant prepared the returns fron hls worksheets, rnf"f, strnrmarlzed

on a flscal year basis (June 1 through May 31) sales, dlsbursements by cash and

by check, and deposits (anong other thlngs). The accountant accumulated

dlsbursenents by reference to biLls and involces; bills paid by check were

retained, whereas those paid by cash were dlscarded. Pet l t lonerfs presldent,

Peter Nlkolakakos, furnished the accountant wlth the dally sales fLgure on a

plaln sheet of paper. l4r. Nikolakakos never turned over to htn the dally gsest

checks and cash register tapes, but bound these records together and stored

them ln the basenent of the restaurant. Mr. Ntkolakakos also kept, for hls own

use' a daybook for recordation of dail-y saLes, expenses and proflt. The

accountant thus never revlewed the daybook nor reconclled the guest checks wl.th

the regLster tapes or his worksheets, Ln preparing the returns.

4. (a) The sales tax examiner cornmenced hls audit by vlsttlng the offlce

of petltionerts accountant to review the worksheetsr federal corporatlon lncone

tax returns, sales and use tax returns, and check dlsbursements. He was able

to reconcl le pet i t tonerrs reported taxable sales and pet l tLonerts check dlsburse-

ments (for the test perlod l,Iarch through May, 1977) wlth the accountantts

worksheets, and also pet i t ionerte purchases as ref lected on i ts corporat ion

lncome tax returns wlth purchases as shown on the worksheets. Coryarison of

purchases per books to reported taxable saLes revealed a narkup of 407.8

percent. Finallyr he found that for the perl"od March, 1976 through May, 1978,

the sum of total  cash payouts and bank deposits ($193,589) exceeded reported

taxab l -e  sa les  ($164,168)  p lus  sa les  tax  (913,133)  by  916,288.

(b) Because Mr. Nikolakakos discarded bl1ls paid by cash, lt nas

imposslble for the examiner to conduct a purchase markup test. The examlner

dlrected Mr. Nlkolakakos to provide htn with guest checks and regLster tapes
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for a certain three-month test period and further, to retain all guest checks

and tapes thenceforward. Mr. Nikolakakos dellvered to the Bronx Distrlct

Office two cartons containlng guest checks and tapes used over a three-month

perlod. He testlfied that the records were dellvered in specifLc aceordance

with the examinerts Lnstructlons. The examlner testified, on the other hand,

that the records furnlshed nere out,aide the audlt perLod and were therefore not

examlned or util-l-zed in arrivlng at the assessment.

(c) The Audlt Division deternlned that in view of the lack of complete

purchase lnvolces and the alleged l-ack of saLes records, lt was neceasary to

conduct an observation test ta vetlty petitionerts reported taxable saLes.

Mr. NikoLakakos consented to have one examlner stationed at the cash register

for the purpose of recordl-ng saLes, but the Audlt DlvLslon lnsisted on stationlng

at l-east two examiners on the premises. Dlscussions deteriorated, the partles

were unable to agree upon a method for conduct of an on-premises observation

test,  and as a result ,  the Audlt  Dtvls lon declded to conduct a test f rom

outstde the business preml.ses. The Audit DLvlsion asslgned four audl.tors (two

audltors from 8 A.M. to 8 P.M. August 29, L979, and two from 8 P.M. Auguet 29

to 8 A.M. August 30, L979) to sit in an autonobLle outside Rainbow and count

the persons leaving. The results of the count are set forth below.

TIME
NUMBER OF

PERSONS LEAVING

8129179 9
10
11
L2
I
2
3
4
5
6

8
9

10
11
T2
I
2
3
4
5

A . M .  -
A . M .  -
A . M .  -
A . M .  -
noon -
P . M .  .
P , M .  -
P . M .  *
P . M .  -
P . M .  -

A . M .
A . M .
A . M .
noon
P . M .
P . M .
P.l ' { .
P . M .
P . M .
P . M .

5 l
33
16
33
27
L2
30
l l
2T
18



6P .M. -  7
7 P.l'1,. - I
8  P .M .  -  9
9  P .M .  -  10

t0  P .M"  -  11
1 l  P .M .  -  12

8130 /79  12  n id .  -  I
1A .M . -  2
2A .M. -  3
3A .M. -  4
4A .M. -  5
54 .M .  -  6
6A .U . -  7
7A .M. -  8

-5-

P .M .  24
P .M.  25
P .M.  22
P .M.  16
P .M.  19
nldnlght 20
A .M.  20
A .M.  11
A .M.  26
A .M.  19
A .M.  25
A.M. 23
A .U .  26
A .M.  55

593

This count was turned over to the sales tax examlner originally asslgned to the

matter. None of the auditors who partlcipated in the test lrere produced at the

hearlng to offer testimony. It is unknown whether any allowance was made for

non-patrons enterlng the restaurant solel-y to use the publtc telephone, the

restroom or the cigarette machlne.

(d) The sal-es tax examlner had requested Mr. Nikolakakoe to retain the

guest checks and reglster tape for the same 24-hour perlod. These records

indicated total sales of $186.45 to 132 customers. The examlner determlned the

average check ($186.451L32 = $1.4125) and nult ip l ied that amount by the number

of persons counted (593) to arr ive at audited taxable saLes of $837.61. I le

subsequently cal-culated an "error rate" by dlviding audited sales by reported

sal-es ($837.61/$186.45 = 3497") and appl led such rate to reported taxable Balee

for the entlre perlod under consideratlon.

5. On March 27, 1980, a conference was held at the Bronx Distrlct Offlce

for the purpose of discussing the results of the observatlon test. In attendance

were Mr. Nikolakakos, petitioner's accountant, the sal-es tax examiner and

varlous Audit Divislon representatives, lncLudlng the dlstrict office sales tax

adninistrator. Dlscusslons regardlng conduct of an on-premises observatlon
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test agaln degenerated. An argument ensued over the eartons of guest checke

and tapes provided to the Audlt Dlvision by Mr. Nikolakakos; Mr. Nlkolakakos

refused to remove them from the distrLct office and directed that they be

dlscarded.

6. Petitloner disputes the amount of audited taxable sales, characterlzlng

such amount as excessLve. In support of its positlon, petitioner offered the

testimony of the day waiter and broll-ernan that they served an average of 100

customers during thelr shlft, and the testinony of Mr. NlkoLakakos and of a

third party who had contemplated purchasing Rainbow ln May, 1977 that average

daily sales lrere approximately $200.00. Furthermore, respecting the dlscrepancy

between reported taxable sal-es and expenses pl-us deposits, Mr. Nikolakakos

stated that' fron tlme to tlme as the need arose, he loaned funds to the

corPorat lon.

CONCLUSIONS OF LAW

A. That, Tax Law sectlon 1135, subdivlston (a) imposes on every peraon

required to collect tax the duty to rnaintain records of every sal-e and the tax

payable thereon. Where a taxpayer naintains comprehenslve records and furnLshes

them to the Audlt Dlvlsion for examlnatlon, the taxpayer has the rl-ght to

expect they w111- be used to determlne hls J-labillty under Articles 28 and 29.

Where such records are not maintained or are not furnished, the Audit Dlvlsl-on

may resort  to use of outside l -ndlces. Tax Law sect l"on 1138(a).  Pet l t lonerrs

president testified that guest checks and cash register tapes nere retained and

stored ln the basement of the business premtses. Petitloner nonetheless

elected not to offer any such records lnto evldence at the hearlng.

Mr. Nikolakakosrs testlmony' standlng a1one, ls lnsufflclent to carry petftl.onerts

burden to establLsh the exlstence of compl-ete and adequate records.
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B. That slnce petltloner falled to prove the adequacy of Lte record

keeplng, the Audit DlvLslon was authotlzed to rely upon such Lnfornatlon as lt

had avallable. The examin€rsr however, were under a |tduty to sel-ect a method

of audlt reasonabl-y calculated to reflect the taxes duett. Mattqr of Urban

Llquors, Inc. v.  State Tax Conrm., 90 A.D.zd 576. I t  ls our concluglon that the

audit methodology enployed was not ao ttreasonabJ-y calculatedrr. The Audlt

Dlvislon had the consent of Mr. Nlkol.akakos to sltuate one sales tax examlner

on the business premLses for the purpose of verifylng sales, but neglected to

avail- ltself of thls opportunity. The Audlt Divlsion had ln lts poseession

three months of guest checks and register tapes yet totally disregarded these

records, negl-ectlng even to inspect them for cornpleteness (whether the records

fell wlthln or wlthout the audlt perlod). FinaLly, the Audit Dlvlsion falled

to produce at the hearing, for direct testlmony or croas-examLnatlon, any of

the four examlners who actually took part in the outside-the-premlses observatlon

test, so that many procedural details of such test are unknown.

C. That by reference to the average check amount determined by the

examiner fron petitionerrs records (Flnding of Fact tt4(d)tt) and to the testlnony

of petltlonerrs employees regardLng the average number of customers served

(Findlng of Fact "6"), tt is apparent that petitloner underreported taxable

sales. Petltlonerrs wal.ter and brollerman estimated that they served 100

customers during theLr I0-hour shift, from 11 A.M. to 9 P.M. It ls thus

reasonable to conclude that at least 10 cuetomers lrere served each hour, and

240 each day. It Ls possLble that fewer customers patronlzed the restaurant

durlng the very early mornlng hoursr but lf so, this factor would be counter-

balanced by the larger number of patrons durlng breakfast which accordlng to

the testLmony, nas the most frequently served meal. Multlplylng the dollar
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€utrount of the average check by the average number of customers ylelds dally

taxabLe sales of $339.00. Compartson of the anount of dall-y reported taxable

sal-es (as indlcated by the guest checks and cash register tape for a 24-hour

perlod) with daily recomputed sal-es establishes an underreporting of taxable

sa les  on  pe t i t ioner ts  par t .

$339.00 recomputed taxable sales
=  t . O z

The Audit Dlvlslon ls hereby directed to recompute the aasesament, increaelng

pet i t lonerrs reported taxable sales by 82 percent.

D. That the petltlon of Ralnbow Restaurant BLvd., Ltd. is granted to

extent lndicated in Concluslon of Law ttctt, and the notlce of determlnatlon

demand, wlth full penalty and interest, is to be nodlfled accordingly.

DATED: Al-bany, New York STATE TAX COMMISSION

MAY 1? 1gg5
PRESIDENT

the

and

K
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