
STATE OF NEIT YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon
of

Joseph Ragusa
d/b /a  Joers  P lzza

for RedetermLnatlon of a Deficlency or Revislon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  |  I l77-8  /31 /80 .

AFFIDAVIT OF }fAILING

State of New York :
s s .  :

County of Albany 3

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not lce of Declslon by cert i f led
mai l  upon Joseph Ragusa,d/b/a Joets Ptzza the pet l t l .oner ln the wlthin
proceedlng, bI enclosing a true copy thereof Ln a securely sealed postpaid
wrapper addressed as fol lows:

Joseph Ragusa
d/b /a  Joets  PLzza
1438 Itollywood Ave.
Bronx, NY f046f

and by depositing same encLosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Poetel
Service wlthin the State of New York.

That deponent further
hereLn and that the address
of  the  pe t i t loner .

Sworn to before me this
6th day of February, f985.

t e r ' o a t h s

says that the sald addressee 1s the petLt loner
set forth on saLd rtrapper is the last known addrees

thorLzed to a
pursuant to Tax Law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph Ragusa
d/b /a  Joets  P lzza

for Redetermination of a DefLclency or Revision
of a DeterminatLon or Refund of Sales & Use Tax
under ArtLcle 28 & 29 of the Tax Law for the
Perlod 9 /  1 /77-8/31 /  80.

AFFIDAVIT OF UAILING

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Connlsslon, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not lce of Decislon by cert l fLed
mall-  upon DonLnlck N. D'Ambrozlo, the representat ive of the pet l t loner ln the
withLn proceedLng' b)t enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Doninick N. DtAmbrozio
462 South Broadway
Yonkers, NY 10705

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce wtthln the State of New York.

That deponent further says that the said addressee ls the representatLve
of the pet i t loner herein and that the address aet forth on sald wrapper ls the
last knolvn address of the representat ive of the pet l t ioner.

Sworn to before ne thLs
6th day of February, 1985.

Authorized to
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

Joseph Ragusa
d/b /a  Joets  P izza
1438 Hollywood Ave.
Bronx, NY 10461

Dear Mr. Ragusa:

Please take not ice of the DecisLon of the State Tax Connisslon enclosed
herewith.

You have now exhausted your right of review at the adninlstrative level.
Pursuant to sect lon(s) l l38 of the Tax Law, a proceedlng Ln court  to revlew an
adverse declsLon by the State Tax Commisslon may be inst i tuted only under
Article 78 of the Civil Practice Law and Rulesr and must be comtenced in the
Supreme Court of the State of New York, Albany County, withln 4 months fron the
date  o f  th is  no t tce .

Inquiries concernlng the computation of tax due or refund allowed in accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very trul-y yours'

STATE TAX COI{MISSION

Peti t ioner I  s Representat lve
Doninick N. DrAmbrozlo
462 South Broadway
Yonkers, NY 10705
Taxing Bureauts Representat ive

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

the Matter of the Pet i t lon

o f

JOSEPH MGUSA
dlb/a JOE| S PIzzA

for Revtsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of. the Tax Law for the Period Septenber 1,
1977 through August 31, 1980.

Whether the Audit Dlvislon properly determlned

fron petitioner based on an examination of available

DECISION

addltlonal sales taxes due

books and recorde.

Petltioner, Joseph Ragusa, d/b/a Joets PLzzat 1438 Hol-l-ywood Avenue'

Bronx, New York 10461, fLled a petition for revlsion of a determinatlon or for

refund of sales and use taxes under Articl-es 28 and 29 of the Tax Law for the

perlod September 1, L977 through August 31, 1980 (F1Le No. 33751).

A small cl-alms hearing was hel-d before Arthur Johnson, Ilearing Offlcer, at

the offices of the State Tax Comission, ftso t{orld Trade Center, New York, New

York, on July 25, 1984, at 1:15 P.M. Pet l t ioner appeared by Donlnick N.

DrAmbrozlo, CPA. The Audit DlvlsLon appeared by John P. Dugan, Eeq. (Deborah

Drryere Esq.r of  counsel) .

ISSUE

FINDINGS OF FACT

1. Pet i t ioner,  Joseph Ragusa, a/bla Joets Ptzza, operated a ptzza and

hero sandwieh shop located at 29O East Klngsbridge Road, Bron:<, New York. The

store was dlvlded lnto two sections. One slde sold pLzza and soda and the

other sold cold cuts, hero sandwlches, soda and coffee. The store was destroyed

by a f i re on December L, 1980.
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2. On May 20, 1981, as the result  of  an auditr  the Audit  Dlvis lon lssued

a Notice of Determlnation and Demand for Paynent of Sales and Use Taxes Due

against petl.tioner covertng the period Septenber l, 7977 through August 31,

1980 fo r  taxes  due o f  $4 ,080.64 ,  p lus  in te res t  o f  $687.80 ,  fo r  a  to ta l  o f

$ 4 , 7  6 8 . 4 4 .

3. Pet i t ioner executed a consent extendlng the perlod of l ln i tat ion for

assessment of sales and use taxes for the period at issue to December 20'  1981.

4. The Audit  Divis lon had begun an audLt of pet l t lonerts books and

records on October 23, 1980. The books and records made avallable for audit at

that tine were a day book of sales and purchases, federal income tax returns

and sales tax returns. Pet i t ioner dld not retaln any cash regl.ster taPes.

Ttre Audlt Divislon analyzed purchases for the months of March, Aprll

and May, 1980 and categorlzed the purchases as fol lows: cold cuts -  51.572"

plzza lngredients -  38.452, soda - 05.892 and coffee -  04.OgZ. These percentages

were used to determine total purchases by category for the audlt perlod. The

Audit Division had intended to perform a markup test based on current coats and

sel l ing pr ices and an observat ion test,  however,  the store was destroyed by

f i re before the next scheduled appointuent.  Consequent ly,  the Audtt  Dlvis lon

est lmated narkup percentages for pet i t ionerts busl.ness based on off lce experience

with audlts of simllar businesses. The estimated markups lrere sandltLches -

1252, ptzza - 2502, soda - 2007" and coffee 2002. The markup percentages ltere

appl led to the purchases determined above to arrLve at taxable sales of $193r874.00.

Pet i t ioner reported taxable sales of $142r866.00, leaving addit lonal taxable

sa les  o f  $St ,008.00  and tax  due thereon o f  $4 ,080.64 .
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Ttre auditor observed a price llst on the prenises showlng cold cuts

so1-d by the pound, howeverr no allowance for nontaxable saLes was made on audlt

because petltioner did not have the records to substantiate the extent of such

sales. The sales tax returns flled by petltioner show nontaxable sales of

approxlmately 10 percent of gross sal-es. Petltloner offered no testlmony or

documentary evldence at the hearing to establ-lsh the amount of nootaxable eales

o f  co ld  cu ts .

5. At a pre-hearing conference, petltloner submitted a cost breakdown of

the individual lngredients used to make plzza and certaln eandwiches, along

wlth the applicable selling prices. The Audlt Division repreaentative at the

conference used petitionerrs figures to compute the followlng markuP Percentages:

Product
pLzza
ham and cheese sandwi.ch
turkey sandwich
salaml and provolone sandwlch
llverwurst sandwLch

Llsted below are the markuprs computed

Product
pLzza
ham and cheese sandwich
turkey sandw{ch
salami and provolone sandwich
Llverwurst sandwich

L979 1980
2547" 2467"
94"/.
73"1
70"a

r28%

by petit ioner

L979
@

r37"
I37.

loss
327.

88"/"

64"A

1980
@
l-oss

loss

Ihe differences between the markups computed by the Audit Division and

by petitioner ls in the quantlties of the ingredients used to make the particular

i tem, e.g.,  4 sl lces of meat per sandwich as compared to 9; A Lb. of cheese per

pLzza as compared to 1 l-b.

The Audlt Division dld not revise its audit as a result of the conference

slnce there nraa no significant change in the markups fron the original estfinates.
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CONCLUSIONS OF LAW

A. That section 1138(a) of the Tax Law provldes that the amount of tax

due shall be deternined from euch informatlon as may be avallable but tt(l)f

necessaryr the tax may be estimated on the basis of external- indicesrr.

Petitioner did not have cash register tapes or any other verlfiable

record of receipts avallabl-e for audlt. The fallure to retain such documents

as requlred by section 1135 of the Tax Law necessitated the use of markup

percentages by the Audit Division to determlne taxabl-e sales (U.tt"t 
"f 

U"rt"yt"

Irllnes and Liquors v. State Tex Co@ission, 78 A.D. 2d 947).

B. That since petitionerrs books and records were lncomplete and lnadequate'

the estlmates used by the Audit Divlslon based on office experlence with

simil,ar businesses lrere reasonable and petitioner falLed to demonstrate by

clear and convincing evidence that the amount of tax assessed waa erroneous

(l'tratter of Skiadas v. State Tax Cornmissionr 95 A.D. 2d 97L).

C. That the pet i t lon of Joseph Ragusa, d/b/a Joefs PLzza ls denled and

the Notice of Deternlnation and Demand for Paynent of Sales and Use Taxes Due

lssued l{.ay 2O, 1981 is sustaLned.

DATED: Albany, New York

FEB 0 6 1985
STATE TAX COMMISSION

PRESIDENT
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