
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Promenade Magazines, Inc.

for RedeternLnation of a Deficiency or Revisl.on
of a Determinatlon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
P e r l o d  9 l L / 7 8  -  5 / 3 I l 8 I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck, beLng duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
l5th day of Apri l ,  1985, he served the wlthin not ice of Declsion by certLf led
nail upon Promenade Magazines, Inc., the petlt,ioner in the wlthl-n proceeding,
by enclosing a true copy thereof in a securel-y sealed postpaid wrapper
addressed as foLlows:

Promenade Magazines, Inc.
45 East 45th Street

.  New York, NY 10017

and by depositing same enclosed ln a postpald properLy addtessed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the Petitioner
hereLn and that the address set forth on said wrapper is the last knom address
of the pet i t ioner.

Sworn to before me this
15th day of Apri l - ,  1985.



STATE OF

STATE TAX

NEI^I YORK

COMMISSION

In the Matter of the Petltion
o f

Promenade Magazlnes, Inc.

for Redetermination of a Deflciency or Revision
of a Determination or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
P e r l o d  9 l r l 7 8  -  5 l 3 L l 9 I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conml-ssion, that he ls over 18 years of age, and that on the
15th day of Aprl l ,  1985, he served the withln not ice of DeclsLon by cert i f ied
maLl upon I. Frederick Shotkin, the representatlve of the petltloner ln the
wLthin proceeding, by enclosing a true copy thereof in a securely sealed
postpald lrrapper addressed as fol-l-ows:

I. Frederlck Shotkin
Delson & Gordon
605 Third Ave.
New York, NY 10158

and by deposlting s€rme enclosed ln a postpaid properly addressed wrapper Ln a
post office under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the representative
of the petitloner herein and that the address aet forth on said wraPPer ls the
last known address of the representative of the petltioner.

Sworn to before me thls
15 th  day  o f  Apr i l ,  1985.

horized to
pursuant to T€rx



S T A T E  O F  N E I , I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E I . I  Y  O  R K  1 2 2 2 7

A p r l l -  1 5 , 1 9 8 5

Promenade Magazines, Inc.
45 East 45th Street
New York, NY 10017

Gentlemen:

Please take notice of the Decislon of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of review at the administrattve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse decision by the State Tax Commlssion may be instltuted only under
Article 78 of the Civll- Practice Law and Rul-es, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concernlng the computation of tax due or refund al-I-owed ln accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Uni,t
Building /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

Peti t ioner t  s Representat ive
I.  Frederick Shotkin
Delson & Gordon
605 Third Ave.
New York, NY 10158
Taxing Bureauf s Representatlve

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the !tratter of the Petition

o f

PROMENADE MAGAZINES, INC.

for Revislon of a Deternlnation or for Refund
of Sales and Use Taxes under ArtLcles 28 and, 29
of the Tax Law for the Period September I, L978
through l{ay 31, 1981.

DECISION

Petl t ioner,  Promenade Magazines, Inc. r  45 East 45th Street,  New York'

York 10017' f l led a pet i t ion for revlslon of a determinat lon or for refund

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

September 1, 1978 through May 31, 1981 (Fi le No. 37495).

A fornal hearing was held before Arthur Bray, Hearlng Offlcer, at the

offices of the State Tax Cornmisslon, 1\'ro WorLd Trade Center, New York, New York

on l" Iatch 22, L984 at 1:15 P.M. wLth alL br lefs to be f lLed on or before July 20'

1984. Pet l tLoner appeared by Delson & Gordon (I .  Frederlck ShotkLn, Eeq.,  of

counsel). The Audit Divlslon appeared by John P. Dugan, Esq. (W1111am Fox,

Esq. ,  o f  counse l - ) .

ISSUES

I. hlhether the Audit Divtsion properly assessed uae tax upon the expenaea

incurred ln the publication of a aagazLne on the basis that the magazine was

not a periodlcal-  within the meaning of Tax Law 1ff5(a)(5) and 20 NYCRR 528.6(c).

II. I,Ihether the Audit Dlvtsion properly asgessed use tax upon the expengeg

incurred ln publJ.shlng a magazl-ne which was produced ln New York for sale in

Paris,  France.

New

of
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FINDINGS OF FACT

1. Petltioner, Promenade Magazlnes, Inc., publlshes a nagazLne known as

Promenade (t t the magazinert) .

2. On llarch 19, L982, the Audit Division, on the basLe of a flel-d audlt,

lssued a Notlce of Determination and Demand for Paynent of Sal-es and Use Taxes

Due for the period Septenber 1, 1975 through May 31, 1978. The Notlce asseeeed

a tax due of $47,345.35 plus interest of  $8,549.99 fox a total  anount due of

$ 5 5  , 8 9 5  .  3 4 .

3. To the extent at issue hereln, the Audlt Divlslon concluded that the

expenses of publlshlng petitlonert s magazLnes were taxable slnce the magazlnes

were glven away free or for a nomlnal charge thereby precluding the resale

exemptlon from sal-es tax. The Audit Dlvision also concluded that petltlonerfe

magazines hrere not exempt from sales tax since they were published only two

tines a year. In the course of the auditr the Audlt Dlvislon revlewed each

lnvolce and found that on some Lnvoices a tax of four percent had been charged.

lJlth respect to these invoices, the Audit Dlvision added a ta:( due of four

percent. O'n the lnvolces where no tax was charged, the Audit DLvLslon computed

the tax due at a rate of eight percent.

4. The magazlne has been publlshed for flfty yeara. During the periods

ln issue, the magazine was published ln Aprtl and October of each year.

Petltioner does not publlsh more than tril ice a year because lt ls not economlcally

feaslble to do so.

5. In general, the magazlne contalns articles by various authors about

activities taking place ln New York City. The artlcles ln the nagazlne lncl'ude

such topics as cultural events, shopplng and dlning.
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6. During the periods Ln lssue, the magazine was dlstributed to flfty-four

hotels which, ln turn, placed copies in rooms for their guests. A few of the

hotels pald five cents a copy for the magazine. The remalnlng hotele recelved

the magazine wlthout charge. The magazlnes were dellvered to the hotel-s slx or

seven tlmes a year. The lncome petLtioner received was prlnarLly dependent

upon the sale of advert is ing space.

7. The front cover of pet i t lonerts magazine contalns the instruct lon:

trThls is a room copy. Please l-eave it for the next guest.
For your own copy, send $3 to Promenad,e 45 East 45th
St ree t ,  New York  10017. "

8. In accordance with th; lnstructLons on the front cover of the magaztne,

individuals regular ly nai l  wrl t ten requeets, with $3.00, to pet l t ioner for a

copy of the magazine.

9. In total- ,  pet i t loner distr ibutes over two nl l l ion coples of Lts

magazlne every six months.

10. In 1980, petitLoner began publlshing an annual- editton of Promenade

for dlstr ibut ion in Paris,  France ("Parls edit ionrr) .  The Paris edit ion contained

the same type of articles as the New York edltion except that the artlclea were

concerned wlth events in Parle.

11. The materials used to produce the Paris edltlon were del-Lvered to New

York where they were processed into the Paris editLon. ALL coples of the Pari-s

edLti.on were shipped to Paris.

12. On or about July 21, 1980 petltioner received an lnvoice from Baldwin

Paper Company for the covers of the Parls editlon. The involce was ln the

amount of $7,763.84 wlth an opportunlty of a dlscount lf paid wLthin ten daye.
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13. During August, 1980, petitioner recelved an involce in the amount of

$44,508.48 fron Baldwin Paper Conpany for the purchase of paper for the Parls

editLon.

L4. On or about August 25, 1980 petitloner recelved an involce from Flne

Arts Reproduction Conpany, Inc. in the amount of $13r52L.52 for work perforned

and Ltems purchased Ln connectlon with the production of petltlonerrs Parls

edit lon of August,  1980. After thls editLon was assembled, l t  was shipped to

Paris,  France.

15. On octobet 25t 1980 pet lr ioner pald $211685.00 to Enplre Color for the

print ing of the ParLs edlt lon.

f6.  On November 20, 1980 pet i t ioner patd $1,825.00 to Emplre CoLor for

rate cards for the ParLs editlon. No evldence lras presented as to the use of

the rate cards.

CONCLUSIONS OF LAI'I

A. That sectton 1105(a) of Artlcle 28 of the Tax Law lnposes a tax uPon

rr[ t ]he recelpts from every retalL sale of tanglble personal-  property,  except ag

otherwtse provided tn [Art ic le 28].r '  Sect ion 1f15(a)(5) of the Tax Law exenpts

from tax the sale of newspapers and periodicals.

B. That the term rrperl-odLcalrr ls not defLned by the New York State SaLes

Tax Law. Furthermore, for a portLon of the perlod herein, that is, prlor to

January 31, 1979, the Connlsslon had not pronulgated regulations deflning sald

term.

C. That in Matter of Slegfried Lobel d/b/a Government Data Publlcatlonsr

State Tax Counission, October 2, 1981, the State Tax Conmlsston concluded that

the proper standard to apply for the period prlor to January 31, 1979 wae as

fol lows:
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rrln the absence of a definitlon of a perlodlcaL wlthin the
meaning of the sales and use tax exemption statute, resort
has to be made to a test of conmon understandlng influenced
by authority fron collateral sources. (C e g P"blfshfug CL
v. Department of Taxation & Finance, Sales Tax Bureaur 57
A.D.2d 18 ,  392 N.Y.S.2d  938;  Research  Ins t i tu te  o f  Aqer+ga
h". .r ' 99 l{lsc . 2d 243,

lcle for the
transmlsglon of nerrs, oplnlons, ldeas, lnformation and
llterature. It has the conmon elements of perLodicltyr
general availabillty to the public, and contlnulty as to
t i t le and general  nature of content f tom issue to issue.
It does not usually possess a substantial and permanent
bindlng and the writings contained therein are custonarlly
the product of an edltorial staff rather than a single
author. (gug-l".ss Staqistics Organi1@,
2 9 9  N . Y . 4

D. That ln addltlon to the foregolng, the State Tax Comission required

durlng the perlod prlor to January 31, L979 that. ln order for a publicatlon to

constltute a perLodlcal, lt had to have been publ-lshed at stated intervals at

least as frequent as four tlnes a year (ltatter 
"t 

.t. n"rr 
"na 

, State Tax

Courmlssion, September 23, L974).

E. That the regulations of the State Tax Comfssion, effectlve January 31,

L979, at 20 NYCRR 528.6(c) provide i .n relevant part ,  as fol l -ows:

rr(c) DefLnit ion of a periodical .  (1) In order to const l . tute
a perlodical, a pubJ-lcatlon must conform general-ly to the
f ollowlng reguLrements :

(i) lt must be publlshed
stated i .ntervaLs, at least as
year;

( i l )  l t  must not,  ei ther singly or,  when successive
issues are put together,  const l tute a book;

(111) lt must be available for circulatlon to the
publ lc;

(iv) it must have continuity as to title and general-
nature of content from issue to issue; and

(v) each issue must contain a var iety of art ic les by
dif ferent authors devoted to l i terature, the sciences or
the arts,  nehrs, some special  lndustry,  professLon, sPort  or
other f teld of endeavor.r l

Ln printed or written forn at
freguently as four tloes a



F. That each of the cr l ter ia ln 20 NYCRR 528.6(c) nust be satLsf ied. The

term rrgenerall-yrr as used in 20 NYCRR 528.6(c) ureans that a publLcatlon could

qualify as a perlodlcal even if lt did not satisfy one of the five requirements

for a linited period of tlne. For example, an organizatton nlght, glven that

the other criteria are satisfied, qual-lfy as a periodical even lf 1t dld not

publish four tlmes ln a particular year because of l-abor strife. Any other

interpretation of 20 NYCRR 528.6(c) would be inconslstent wlth Anerican Theatre

Press, rnc. v. Tax Conm. of State of New York (57 NY2d 794) whlch held that a

particular publication dld not quallfy as an exempt periodlcal because it dld

not meet one of the requirements of Article 53 of the New York Clty Sales Tax

I
Regulat lons. 

-

I 
ta is noted that Articl-e 53 of the New York City Sales Tax Regulatlons
whlch was tnterpreted by the Court of Appeal-s ln Anerlcan Tieqqqe_Breesr
Inc. r  provlded, in l ts ent i retyr as fol lows:

rrReg. Art .  53. Newspapers and Pertodlcals.  -- In order to con-
stitute a newspaper' a publication must conform generally to the
followlng requirements: a. It must be publlshed at stated short
intervals,  usual ly dai l -y or weekly,  b,  I t  must not,  el ther singly or,
when successive lssues are put together,  const i tute a book, c.  I t
must have the element of general availablLlty to the public, and d.
It nust contain matters of general interest and reports of current
events. Notr{lthstanding the fact that some publlcatlons may be
devoted prinarlly to eatters of spectaLtzed Lnterest, such as legal,
mercant i le,  pol i t ical ,  rel lg ious or sport ing matters '  nevertheless'
Lf,  Ln addit ion to the special  lnterest i t  serves, the publ leat lon
contains general nerrs, and news of current interest to the publlcr it
Ls ent i t led to the classl f icat lon of a newspaper.  In order to
constitute a periodi"cal, a publicatlon nust conform generaLly to fhe
followlng requirements: a. It must be publlshed at stated intervals,
at least as frequently as four tlmes a year, b. It nust have the
element of generaL availabillty to the publlc, c. It must have
continuity as to titLe and general nature of content from issue to
issue, d. I t  must not,  ei ther singly or,  when successive iseues are
put together, constltute a book, and e. Each number must contain a
varlety of articles by dlfferent authors devoted elther to literature'
the sciences or the arts,  some special  industryr professlonr sport  or
other fleLds of endeavor. 4. Publlcations which are Ln fact house
organs, and other publicatlons such as theatre programs, shippLng and
restaurant guLdes, raclng tip and forn sheets and simllar pubJ-icatlons
are neither newspapers nor periodlcals wlthln the meanlng of the law
and are eubJect to tax when sol-d at retail .rl
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G. That on the basLs of the foregolnge pet l t lonerts New York edlt lon of

Promenade Magazine is not entitled to an exemptlon from sales and use tax slnce

it  is not publ ished at least four t lnes annua11y. I t  ls noted that a dlscuselon

of the remaintng requirements for constltutlng a perlodlcal which is exempt

from sal-es and use tax by reason of 2Q NYCRR 528.6(c) ls rendered moot.

H. That Tax Law S1119(a)(4) provldes as fol- lorss:

t t$1119. Refunds or credits based on proof of certaln use6--

(a) Refunds or credits based on proof of certain uaes.
Subject to the condltions and llnitatlons provided for
herein, a refund or credtt shall- be allowed for a tax pald
pursuant to subdlvision (a) of section eleven hundred five
or sectLon eleven hundred ten . . .  (4) on the sale or use
within thls state of tangibl-e personal property' not
purchased for resale, i.f the use of such property ln thls
state ls restrlcted to fabrlcatlng such property (includlng
lncorporating lt lnto or assembling it wlth other tanglble
personal property), processing, prlnting or imprlntlng such
property and such property is then shlpped to a polnt
ou ts ide  th ls  s ta te  fo r  use  ou ts lde  th is  s ta te  o r . . . f l

I. That the only tangible personal property which was purchased for one

of the restricted uses and then shlpped to a point outslde this State was the

paper and covers descrlbed in Findinge of Fact rr12" and t'l3t'. Sinllarly, the

charge for printing described ln Findlng of Fact tt15" ls wlthin the anblt of

Tax Law $1119(a)(a).  Accordinglyr the Audlt  Divis lon lnproperly aasesaed tax

upon the purchases described in Findlngs of Fact r '12rf ,  t t l3t 'and "15'r  [Tax Law

$111e(a ) (a )1 .

J. That the petition of Promenade

extent of Conclusion of Lanr ttltt and the

l"I,agazines, Inc. ls granted onl-y to the

Audlt Divislon ts directed to nodlfy



the Notice of Deterninatlon and Demand

i-ssued March 19, 1982 accordlngly;  the

denied.

DATED: Albany, New York

APR 1 5 1985

-8-

for Paynent of Sales and Use Taxes Due

pet i . t lon ls,  in al- l  other resPects'

STATE TAX COMMISSION

PRESIDENT
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