
STATE OF NEW YORK

STATE TN( COMMISSION

In the llatter of the Petition
o f

Nlcholas Pit tas
Vice Presldent of Melonrs Disco & Records, Inc.

for Revision of a DetemlnatLon or for Refund of
Sales & Use Tax under Articles 28 & 29 of the Tax
Law fo r  the  Per ioA 3 l I l79-8 l3 l l9L .

In the Matter of the PetLt lon
o f

Fred Davis
Secretary/Treasurer of Melonrs Dlsco &

for Revision of a Deterolnatlon or for
Sales & Use Tax under ArtLcles 28 & 29
Law fo r  the  Per lod  3 / I /79-8 l3 I l8 l .

Records, Inc.

Refund of
of the Tax

AFFIDAVIT OF MAILING

In the Matter of the Petlt lon
o f

Andrew Tellarleo
Off l -cer  of  Mel-onf  s  Disco & Records,  Inc.

for RevLsLon of a Determlnation or for Refund
Sales & Use Tax under Articles 28 & 29 of the
Law fo r  the  Per iod  3 lL l79-8 l3 I l8 I .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmisslon, that he is over 18 years of age, and that on the
22nd day of March, 1985, he served the wlthin notice of DecLsion by certLfled
mai l  upon NLcholas Plt tas, VLce Presl-dent of Melonrs Dieco & Records, Inc.,  the
petLtioner Ln the withln proceedfng, bI encloslng a true copy thereof ln a
securely sealed postpald ntrapper addressed as follows:

Nlchol-as Pl-ttas
Vice President of Melonrs Disco & Records, Inc.
5 Birch Court
Oyster Bay'  NY IL771

and by deposltlng same enclosed ln a postpatd properly addressed wrapper Ln a
post office under the exeluslve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

o f
Tax :
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Affidavlt of Malllng

That deponent further says
herein and that the address set
of the pet l t loner.

addressee ls the petitloner
nrapper ls the last known address

that the
forth on

sald
sald

Sworn to
Z?ad day

before ne thls
o f  March ,  1985.

Authorl,z
pursuant

to
to Tax



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

Nlchol-as Pl.ttas
Vlce Presldent of Melonrs Disco & Records, Inc.

for Revislon of a Deternlnation or for Refund of
Sales & Use Tax under Artlcl-es 28 & 29 of the Tax
Law fo r  the  Per iod  3 l I l79-8 /3L l8 I .

In the Matter of the PetLtlon
o f

Fred DavLs
Secretary/Treasurer of Melonrs Disco &

for Revislon of a Determlnatlon or for
Sales & Use Tax under Articl-es 28 & 29
Law fo r  the  Per lod  3 l I /79-813L/8L .

Records, Inc.

Refund of
of the Tax

AFFIDAVIT OF MAILING

In the Matter of the Petit lon
o f

Andrew Tellarlco
Off icer  of  Melonts Dlsco & Records,  Inc.

for Revision of a DeterninatLon or for Refund
Sales & Use Tax under Articles 28 & 29 of the
Law fo r  the  Per iod  3 l l179-8 l3L l8 l .

State of New York :
s s .  :

County of Albany :

DavLd Parchuck, being duly sworn; deposes and says that he Ls an enployee
of the State Tax Cosmission, that he ls over 18 years of age, and that on the
22nd d.ay of March, 1985, he served the wlthln notlce of Decl.sLon by certlfled
mail upon Myron Gould, the representatlve of the petitLoners ln the wlthln
proceedlng, bY encloslng a true copy thereof ln a secureLy sealed postpaid
nrapper addressed as foll-ows:

Myron Gould
1501 Broadway
New York, NY 10036

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excl-usive care and custody of the Unlted States Postal
Servl-ce wlthin the State of New York.

o f
Tax :
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Affldavtt of Malllng

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereln and that the address set forth on said lrrapper ls the
last known address of the representative of the petitioner.

Sworn to before rne thls
22nd d.ay of March, 1985.



S T A T E  O F  N E I ' I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y 0 R K  1 2 2 2 7

llareh 22, 1985

Nleholas PLttas
Vice Presl-dent of Melonrs DLsco & Records, Inc.
5 BLrch Court
Oyster Bay, NY LL77I

Dear Mr. Pl t tas:

Pl-ease take notice of the DecisLon of the State Tax ConrmLsslon encloeed
herewith.

You have now exhausted your right of revLew at the adninlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revlert an
adverse declslon by the State Tax Con'mLssLon may be instLtuted only under
Article 78 of the Clvtl- Practiee Law and Rules, and must be comenced in the
Suprene Court of the State of New York, Albany County, wl-thln 4 nonths from the
date of thls not l"ce.

Inquirles concerning the computatlon of tax due or refund allowed ln accordance
with this declsion nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lttlgation Unit
Buil-ding #9, State Campus
Albany, New York 12227
Phone /t (518) 457-2070

Very truly yours'

STATE TAX COMUISSION

cc: PetLt ionerrs Representat ive
Myron Gould
1501 Broadway
New York, NY 10035
Taxlng Bureaur s Representatlve



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltion
o f

Niehol-as Pittas
Vlce President of Melonrs Disco & Records, Inc.

for Revlsion of a Determination or for Refund of
Sales & Use Tax under Articles 28 & 29 of the Tax
Law fo r  the  Per iod  3 l l l79-8131/81 .

In the Matter of the Petltlon
o f

Fred Davis
Secretary/Tteasurer of Melonts Dlsco &

for Revislon of a Determlnatlon or for
Sales & Use Tax under ArtLcles 28 & 29
Law fo r  the  Per iod  3 / l /79-8 /3 I lS l .

Records, Inc.

Refund of
of the Tax

AFFIDAVIT OF MAILING

In the llatter of the Petition
o f

Andrew Tellarico
Off icer of Melonrs Disco & Records, Inc.

for Revlsion of a Deternlnatlon or for Refund
Sales & Use Tax under Artlcles 28 & 29 of the
Law fo r  the  Per iod  3 l I179-8 /3 I l8 I .

State of New York :
s g .  :

County of Albany i

Davld Parchuck, belng duly sworn, depoees and says that he ls an employee
of the State Tax Conrmlsston, that he ls over 18 years of age, and that on the
22nd, day of March, 1985, he served the wlthln notlce of Declslon by eertlfied
nal l  upon Fred Davis,  Secretary/Treasurer of Mel-onrs Disco & Recorde, Inc.,  the
petltioner in the withln proceedLng, by encl-osing a true copy thereof Ln a
securely sealed postpald lrrapper addressed as follows:

Fred Davls
Secretary/Treasurer of Melonrs Dlsco & Records, Inc.
370 Ocean Pkwy.
Brooklyn, NY f1218

and by deposlting same enclosed ln a postpald properly addressed ltf,apper ln a
post office under the exel-uslve care and custody of the Unlted States PostaL
Servlce within the State of New York.

ot
Tax :
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Affidavlt of Matling

That deponent further says
hereln and that the address set
of the pett t l .oner.

Sworn to before ne this
22nd day of March, 1985.

that the
forth on

said addressee
sald wrapper is

ls the petltioner
the last known address

ter oa
pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I 4 I S S I O N

A L B A N Y ,  N E ! i l  Y O B . K  L 2 2 2 7

l{atch 22, 1985

Fred Davls
Secretary/Treasurer of Mel-onrs Disco & Records, Inc.
370 Ocean Pkwy.
Brooklyn, NY 11218

Dear Mr. Davis:

Please take notice of the Decislon of the State Tax Coumlsslon enclosed
herewith.

You have now exhaueted your right of revlew at the administratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding Ln court to revlew an
adverse decisl-on by the State Tax Cornmlsslon may be l-nstltuted only under
ArtlcLe 78 of the Civil PractLce Law and Rules, and must be comenced Ln the
Supreme Court of the State of New York, Albany Countlr withln 4 nonths from the
date of this not lce.

Inquirles concernlng the computation of tax due or refund allowed ln aecordance
wl.th thls decislon may be addressed to:

NYS Dept. Taxatlon and Fl-nance
Law Bureau - Ltttgation UnLt
Building lf9, State Campus
Albany, New York L2227
Phone # (518) 457-2O7O

Very truly yours'

STATE TA)( COUMISSION

Petitloner t s Representatl.ve
Myron Gould
1501 Broadway
New York, NY 10036
Taxlng Bureauts RepresentatLve

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl.on
o f

Nicholas PLttas
Vlce President of Melonts Dlsco & Records, Inc.

for RevLsion of a DeterminatLon or for Refund of
Sal-es & Use Tax under Artlcles 28 & 29 of the Tax
Law fo r  the  Per lod ,  3 /1179-8 l3L l8 l .

In the Matter of the PetltLon
of

Fred Davls
Secretary/Treasurer of Melonrs Dlsco &

for RevlsLon of a Determlnatlon or for
Sales & Use Tax under Articles 28 & 29
Law fo r  the  PerLod 3 /1179-8 /3 l l8 l .

Records, Inc.

Refund of
of the Tax

AFFIDAVIT OF MAILING

In the llatter of the Petltlon
of

Andrew Tellarlco
Off lcer of Melonrs Dlsco & Records, Inc.

for Reviston of a Determination or for Refund
Sales & Use Tax under Art lc les 28 & 29 of the
Law fo r  the  Per iod  3 l I179-8 l3 I l8 I .

State of New York :
s 8 .  :

County of Albany :

David Parchuck, belng du1"y sworn, deposes and says that he is an employee
of the State Tax Cornrnlssion, that he Ls over 18 years of age, and that on the
22nd, d,ay of March, 1985, he served the withln notice of Declslon by certlfled
nal1 upon Andrew Tel lar lco, Off leer of Melonfs Dtsco & Records, Inc. '  the
petLtLoner ln the wlthln proceeding, bY encloslng a true copy thereof in a
securely seal-ed postpald wrapper addressed as follows:

Andrew Tellarico
Off icer of Melonfs Dlsco & Records, Inc.
1333 66rh sr .
Brooklyn, NY 11,219

and by deposLting same enclosed In a postpald properly addressed wrapper in a
post offl,ce under the exclusl.ve care end custody of the Unlted States Poetal
Service lrithln the State of New York.

o f
Tax :



Page 2
Affldavlt of Malltng

That deponent further says
herein and that the address 6et
of the pet i t loner.

Sworn to before me thls
22nd d.ay of March, f985.

sald addressee is the petLtloner
said wrapper ls the last known addreee

that the
forth on

to



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Ylarch 22, 1985

Andrew Tel-larlco
Off icer of Melonre Disco & Records, Inc.
1333 66 th  St .
Brooklyn, NY Ll2L9

Dear Mr. Tel lar lco:

Please take notice of the Decislon of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnlstratlve Level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng in court to review an
adverse decislon by the State Tax Conmission nay be Lnst,Ltuted only under
Artlcl-e 78 of the Clvll Practlce Law and Rules, and must be comenced Ln the
Suprene Court of the State of New York, Albany County, wlthLn 4 nonths from the
date of thls notLce.

Inqulries concernLng the computation of tax due or refund allowed ln accordance
wlth thls declsion may be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Littgatlon Unit
Bullding il9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet l t lonerrs Representat ive
Myron Gould
1501 Broadway
New York, NY 10036
Taxlng Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl-tlon

o f

NICIIOLAS PITTAS
VICE PRESIDENT OF MELONIS DISCO & RECORDS, INC.

for Revision of a Determlnatlon or for Refund of
Sales and Use Taxes under Articles 28 and 29 of the
Tax Law for the Period March 1, 1979 through
A u g u s t  3 1 ,  1 9 8 1 .

In the Matter of the Pet i t ion :

o f :

FRED DAVIS :
SECRETARYITREASURER OF MELONIS DISCO & RECORDS, INC.

:
for Revlslon of a Deternination or for Refund of
Sal-es and Use Taxes under Articles 28 and 29 of the :
Tax Law for the Perlod March 1, 1979 through
A u g u s t  3 1 ,  1 9 8 1 .  :

DECISION

In the Matter of the Pet i t lon

o f

ANDREW TELLARICO
OFFICER OF MELON'S DISCO & RECORDS, INC.

for Revl.slon of a Determlnation or for Refund of
Sal-es and Use Taxes under Articles 28 and 29 of the
Tax Law for the Perlod l"larch 1, 1979 through
August  31 ,  1981.

Pet l t ioners, NLcholas Pit tasr 5 Blrch Court ,  Oyster Bay, New York 11771r

Fred Davisr 370 Ocean Parkway, Brooklyn, New York 11218, and Andrew Tellarico'

1333 66th Street,  Brooklyn, New York 1L2L9, each f l led a pet i t lon for revlelon

of a determination or for refund of sales and use taxes under Articles 28 and
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29 of the Tax Law for the perLod March 1, L979 tt.tough August 31, 1981 (Flle

Nos. 4224I, 42242 an.d, 42243).

A fornal hearing was held before Frank Landers, Hearlng Offlcer, at the

offlces of the State Tax Commission, l\lo World Trade Center, New York, New

York, on June 28, 1984 at 9:15 A.M.r with al- l -  br lefs to be subnlt ted by August

L984. Petitloners appeared by Myron Gould, Esq. The Audlt Divisl-on appeared

by John P. Dugan, Esq. ( Irwin Levy, E"q.,  of  counsel) .

ISSUES

I. lJhether petitioners nere persons required to collect and pay over

sales tax on behalf of Melonts Disco & Records, Inc. wlthln the meaning and

intent of sect ions 1131(1) and f133(a) of the Tax Law durlng the perlods at

issue herein.

II. If so, whether the Audlt Division properly determlned the sales taxea

due from pet i t ioners.

FINDINGS OF FACT

1. Mel-onrs Disco & Records, Inc. ( t tMelonts") operated a dlscotheque at

120 East 16th Street,  New York, New York. On JuLy 24t 1981, the business was

closed by the New York Clty Police Department for selling lLquor srlthout a

l- icense and for operat lng an unl lcensed premises. A11 the aasets of Melonrs

were transferred to Golden Gate Carting, 69 Ingraham Street, Brooklyn, New

York.

2. Slnce Melonrs rras no Longer ln business, no records were available for

audit. The Audit Divlsion estimated the tax due based upon a New York Clty

Flre Department certi.flcate of occupancy whlch indlcated the naximum number of

persons to be accomnodated at the prenises as 600. Adnisslon revenue to the

establlshment rdas determlned by the number of days the establ-ishment was

20,
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purportedly opened durlng the audit period (252) times the average number of

admlssions per day (600) tLmes an average admlsslon pr ice of $11.00. Total

admlsslon revenue was determlned to be $1r663r200.00. Wine and beer sales for

the audlt perlod were determined by nultipLying the total number of customers

adnit ted (252 x 600 = 151,200) t imes two dr lnks per customer at $2.00 per dr lnk

for total-  wtne and beer sales of $604r800.00. Meubershlp fees were calcul-ated

based on 31684 menbers at $10.00 each for a total-  of  $361840.00. The above

aud i t  method resu l ted  in  a  to ta l  tax  due o f  $184,387.20 .

3. On November 19, 1982, the AudLt Divislon issued to petltloner Nlcholas

Pittas a Notice of Determl-natlon and Demand for Paynent of Sales and Use Taxes

Due fo r  a  tax  due o f  $184,387.20 ,  pJ-us  pena l - ty  o f  $43,884.14  and ln te res t  o f

$54r67I .L2 ,  fo r  a  to ta l  due o f  $282,942,46 .  0n  the  same date ,  the  Aud i t

Divlslon issued to petttioner Fred Davis and petltioner Andrew TeLlarlco

simllar notlces for the same amount of tax, penalty and lnterest due.

4. During the audlt period, Melonrs flled onl-y one sales tax return whlch

was for the perlod March 1, 1980 through May 31, 1980. A check for $1 1875.78

was remltted wlth the return. However, the check dld not clear the bank and lt

was returned. The check was never nade good by MeJ-onrs.

5. PetLtioner Fred Davis was an lndependent salesman during the audit

per iod. He al leged that he was not an off icer of Melonrs and that,  at  the

urging of Robert  lJol t ln,  he lnvested $8,000.00 or $91000.00 in Melonfs at the

end of L979 or the beglnning of 1980. He claimed that Mel-onra l ras Mr. Wolt inrs

idea and that Mr. Woltin ran the day-to-day affairs of MeLonrs. A slgnature

card for Manufacturers Hanover Trust Co. dated November 8, 1978 lndlcated that

Mr. Davls lras secretary and Mr. Wol-tin was president of Melonrs. The card also

indicated that checks were to be signed by the president and secretary.
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Mr. Davls, with Mr. Woltln, signed a few checks for a matter of weeks durlng

the Melonrs const,ruction period. A signature card for Cltibank also indlcated

that Mr. Davis was secretary and Mr. I{oltin lras president of the corporatlon.

On May l1 1981, Mr. Davis signed a vlolat lon order lssued agalnst Melonrs by

the New York Clty Flre Department. Mr. Davis lras at MeLonrs when the New York

City Poliee Department closed the prenises

6. Petitioner Andrew Tellarico was employed by GoLden Gate Cartlng Co.,

Inc. as a salesman durlng the audit perlod. Mr. Tellarico became lnvolved wlth

Melonrs through an associate of Mr. Davls.  He invested $401000.00 in Melonrs.

Mr. Tellaricors name does not appear on any of the bank slgnature cards. IIe

did slgn a Financing Statement (Standard Forn UCC-I) as a debtor which listed

Melonrs as a debtor.  The secured party was Moka Droro Coffee. The statement

covered a coffee machlne and coffee grinder. Mr. Tellarico signed the statement

because the owner of l"loka DtOro Coffee knew him. Mr. Tellarico was at Melonrs

when the New York Clty Police Department closed the premises.

7. Petitloner Nlcholas Plttas was vlce presldent and half owner of Go1den

Gate Cartlng Co., Inc. during the audit period. Mr. Pittas became involved

wlth Melonrs through an associate of Mr. Davis.  Mr. Pi t tas lnvested $251000.00

ln Melonrs. He al leged that he was not an off lcer of MeLonts, only an lnvestor.

He claimed that Melonfs opened for buslness ln December, 1980 or Januaryr 1981.

During Lts existence, Melonfs had opened and cLosed checklng accounts at

I' lanufacturers Hanover Trust Co., Citlbank, Chenlcal Bank and RepubJ-lc Nat{onal-

Bank of New York. Each bank requested Melonrs to close the account for wrltlng

checks with lnsuffielent funds ln the account. The signature cards for Citlbank,

Chenical Bank and Republlc National- Bank of New York each llsted l,Ir. Pittas as

vlce president and Mr. Woltl.n as president. Mr. Plttas slgned a few checks on
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the Cit ibank checking account.  Mr. Pl t tas also had a key to Melonts which he

used to gain access to the prenlses prlor to the closing. He purportedly was

looklng for Melonrs books and records, slnce Mr. tr'Ioltln had disappeared. IIe

dlscovered thirty-seven checks drawn on the Republlc Natlonal Bank of New York.

The checks had his signature and Robert Woltinrs signature on them. Mr. Plttas

cLained that it was not hls signature and that hls name was forged on the

checks.

8. The Application for Permit for a Place of Assembly was recelved by the

Department of Bulldlngs, Clty of New York, on August 1, 1979. Type of occupancy

uas llsted as dance hall and the maximum number of persons to be acconmodated

was patrons 590, employees 10, total- nunber 600. The applicatlon was approved

on Decembex 2L, L979.

9. No tssue was raised with reference to penalty and lnterest.

CONCLUSIONS OF LAW

A. That sect lon 1f33(a) of the Tax Law provides, in part ,  that "every

person required to collect any tax inposed by thls artlcle shall be personaLJ-y

I iable for the tax lnposed, col lected or requlred to be col lected.t t  Sect ion

1131(1) def ines "persons requlred to col lect taxr as lncluding any off lcer or

employee who ls under a duty to act for a corporatlon in conplylng wlth the

Sales and Use Tax Law.

B. That withln the meaning and lntent of  sect ions 1f33(a) and 1f31(l)  of

the Tax Law, petitioners, Nlcholas Pittas and Fred Davls, were persons regulred

t,o col lect tax on behalf  of  Melonrs.

C. That within the meaning and lntent of  sect ions l f33(a) and 1131(f)  of

the Tax Law, petitloner Andrew Tell-arlco was not a person requLred to collect

tax on behalf  of  Melonrs.
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D. That sect ion 1138(a) (1) provides that i f  a return required by this

arti.cle is not fll-ed, the amount of tax due shall be determined from such

infornation as may be available. If necessaryr the tax may be estimated on the

basis of external indices, such as type of accommodations and servlces, number

of employees or other factors.

E. That while the Audlt Divisionrs method of estlmating the tax due ls

wlthln the meanlng and intent of  sect ion 1138(a)(1) of the Tax Law, the audlt

period should begin on Decenber 2I, L979, since the pernlt appl-icatlon was not

approved until December 21, 1979 and Melonfs !f,as not open prlor to that date'

and end on July 24, 1981, the date the prenlse was cl-osed. Furtherr the nuuber

of patrons uged ln computtng the admission revenue should be reduced to 590

(Finding of Fact "8t', -9gg.).

F. That the petition of Andrew Tellarico ls granted and the Notlce of

Determlnatlon and Demand for Payment of Sales and Use Taxes Due dated November 19,

1982 is cancel led.

G. That the petitions of Nichol-as Pittas and Fred Davls are granted to

the extent lndicated in Conclusion of Law "E", -9g.; the Audlt Division ls

hereby directed to nodlfy the notlces of determlnatlon and demand for payment

of sales and use taxes due dated November 19, L982; and that' except as so

granted, the pet i t ions are denied.

DATED: Albany, New York STATE TA)( COMMISSION

fYlAR 2 2 1985
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rA-36 (e/76) State of New York -  Department of Taxat ion
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

and Finance

RequdAfed'..ppcais
llocrn 1$7 - Dkig. #9
i{i'ulo Ce;;lpur
d.lbrny, lisrv Yorli 12227

0qirtAPPeals Bureau Date of Request

Rccm 1C7 - Bldg #9.
$tato Ca*'rpus
Ahany, Ne's York l2tIf | 41^t

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Date  o f  Pe t i t i on

Address

%/, A,k"/ ?zr4,& frrb t M, /n .
t 0*;Jeb
4/46 0ry"?/./t //?7/

Resu l t s  o f  sea rch  by  F i l es

a d d r e s s :

Date of Search

,tlsr/*;

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

llatet. 22, 1985

Nicholas Pl-ttas
Vice Presldent of Melonrs DLsco & Records, Inc.
5 Blrch Court
Oyster Bay, NY l l77l

Dear Mr. PLttas:

Please take notice of the DecLslon of the State Tax Co'nmlssion enclosed
herewith.

You have now exhausted your right of revLew at the adnl.nletrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse decisLon by the State Tax Conrmlsslon may be Lnstltuted only under
Artlcle 78 of the Ctvll Practlce Law and Rules, and must be cornnrenced in the
Suprene Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th ls  no tLce .

InqulrLes concernlng the computation of tax due or refund allowed Ln accordance
wlth this declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lttlgatlon Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COUMISSION

cc: PetLt lonerrs RepresentatLve
Myron Gould
1501 Broadway
New York, NY 10036
Taxlng Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NICHOLAS PIT?AS
vIcE PRESIDENT 0F MELON'S DISCO & RECORDS, INC.

for Revlsion of a Determinatlon or for Refund of
Sales and Use Taxes under Articles 28 and. 29 of tlre
Tax Law for the Perlod March 1, 1979 through
August  31 ,  1981.

In the Matter of the Petitlon :

o f :

FRED DAVIS :
SECRETARY/TREASURER OF MELONIS DISCO & RECORDS, INC.

:
for Revision of a Deternination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of the :
Tax Law for the Perlod March 1, 1979 through
August  31 ;  1981.  :

DECISION

In the Matter of the Petitlon

o f

ANDREI{ TELLAiICO
oFFICER 0F MELONTS DISCO & RECORDS, rNC.

for Revislon of a Determination or fof Refund of
Sales and Use Taxes under Articl-es 28 and 29 of the
Tax Law for the PerLod March L, 1979 through
A u g u s t  3 1 ,  1 9 8 1 .

Pet i t loners, Nicholas Pl- t tasr 5 Birch Courtr  Oyster Bay, New York 1I77I,

Fred Davls, 370 Ocean Parkway, Brooklyn, New York 11218, and Andrew Tellarico,

1333 66th Street,  Brooklyn, New York 1L2L9, each f i l -ed a pet l tLon for revislon

of a determlnatlon or for refund of sales and use taxes under Articles 28 aad
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29 of the Tax Law for the perlod March 1, 1979 through August 31, 1981 (FlLe

Nos. 4224L, 42242 and 42243).

A fornal hearing was hel-d before Frank Landers, Hearlng Officer, at the

offlces of the State Tax Conmission, ftio Worl-d Trade Center, New Yorkr New

York, on June 28, 1984 at 9:15 A.M., with al l  br iefs to be submitted by Auguet 20,

1984. Petitloners appeaTed by Myron Gould, Esq. The Audlt Divlslon appeared

by John P. Dugan, Esq. ( Irwtn Levyr Esq.,  of  counsel) .

ISSUES

I. tr' lhether petitioners rrere persons requLred to collect and Pay over

sales tax on behalf of Melonfs Disco & Records, Inc. wlthin the meaning and

lntent of sect ions 1131(1) and 1133(a) of the Tax Law during the perlods at

issue herein.

II. If so, whether the Audit Divlsion properly determined the sales taxes

due from pet i t loners.

FINDINGS OF FACT

1. Melonrs Disco & Records, Inc. ( t tMelonrst ' )  operated a dlscotheque at

120 East 16th Street,  New York, New York. On July 24, 1981, the business nag

closed by the New York Clty Police Department for selllng llquor wlthout a

license and for operatlng an unll-censed premlses. A11 the asseta of Mel-onre

were transferred to Golden Gate Cartlng, 69 Ingraham Street' Brooklyn' New

York.

2. Slnce Mel-onrs nas no longer in business, no records were avail-able for

audit. The Audit Dlvlsion estimated the tax due based upon a New York City

Fire Department certificate of occupancy whlch indlcated the maxlmum number of

persons to be acconmodated at the premises as 600. Adnlssion revenue to the

establishrnent was determined by the number of days the establlshnent was
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purportedly opened during the audit period (252) tlmes the average number of

adnisslons per day (600) t imes an average admisslon pr lce of $11.00. Total

admisslon revenue was determlned to be $116631200.00. Wine and beer sales for

the audlt period hrere determined by nultipl-ylng the total number of customers

admitted (252 x 600 = 1511200) t imes two dr inks per customer at $2.00 per dr lnk

for total  wine and beer sales of $6041800.00. Menbershlp fees were caLculated

based on 31684 menbers at $f0.00 each for a totaL of $36,840.00. The above

audit  method resulted in a total  tax due of $184,387.20.

3. 0n November 19, 1982, the Audit Divlsion issued to petitloner Nlcholag

Plttas a Notice of DetermLnatlon and Demand for Paynent of Sal-es and Use Taxes

Due for a tax due of $1841387.20, pJ-us penalty of $43,884.14 and interest of

$54,67L.L2, fot  a total-  due of $282,942.46. On the same date, the Audlt

DlvLsion lssued to petltLoner Fred Davis and petLtioner Andrew Tellarico

sinll-ar notlces for the same amount of tax, penalty and lnterest due.

4. During the audit period, Melonrs filed only one sales tax return whlch

wae for the perlod March 1, 1980 through May 31, 1980. A check for $1 '875.78

was remitted wlth the return. However, the check dld not clear the bank and lt

was returned. The check rras never nade good by Melonrs.

5. Petltioner Fred Davis rras an independent salesman durlng the audlt

per iod. He al- leged that he was not an off icer of Melonts and that,  at  the

urging of Robert  Wolt in,  he invested $8,000.00 or $91000.00 in Melonrs at the

end of L979 or the beginning of 1980. He cLained that Melonfs nas Mr. I {ol tLnts

idea and that Mr, Woltln ran the day-to-day affalrs of llelonrs. A slgnature

card for Manufacturers Hanover Trust Co. dated November 8, 1978 indicated that

Mr. Davis rtras secretary and Mr. I'Ioltin nas president of Melonts. The card also

lndicated that checks were to be slgned by the president and secretary.
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Mr. Davis, wlth Mr. Wol-tln, signed a few checks for a Batter of weeks during

the Mel-onrs construction perlod. A slgnature card for Citlbank also indicated

that Mr. Davis lraa secretary and Mr. Woltln was presldent of the corporatlon.

On May 1, 1981, Mr. Davis signed a vlol-ation order issued agalnst Mel-onrs by

the New York City Fire Department. Mr. Davls was at Melonfs when the New York

City Police Department closed the premises.

6. Petltioner Andrew Tellarlco was employed by Golden Gate Carting Co. '

Inc. as a salesman during the audit period. Mr. Tel-larico became lnvolved wlth

Melonrs through an associate of Mr. Davls.  I Ie invested $40'000.00 ln MeLonrs.

1"1r. Tellaricors name does not appear on any of the bank slgnature cards. He

dld slgn a Financlng Statement (Standard Forn UCC-I) as a debtor which listed

Melonrs as a debtor. The secured party was Mol€ DrOro Coffee. The statement

covered a coffee machlne and coffee grinder. Mr. Tellarlco slgned the statement

because the owner of Moka Dtoro Coffee knew hin. Mr. Tellarlco was at Melon's

when the New York City Police Department closed the premlses.

7. Petitioner Nicholas Pittas was vice presldent and half ortner of Golden

Gate Cartlng Co., Inc. during the audlt perlod. Mr. PLttas became involved

with Melonrs through an assoclate of Mr. Davis.  Mr. Pl t tas lnvested $25,000.00

in Melonts. He alleged that he was not an officer of Mel-onrs, onJ-y an lnvestor.

tte claLmed that Melonfs opened for buslness in December, 1980 or January, 1981.

Durlng lts exlstence, Melonrs had opened and closed checklng accounts at

Manufacturers llanover Trust Co., Cltlbank, Chemical Bank and Republic NatlonaL

Bank of New York. Each bank requested Melonrs to close the account for wrltlng

checks with lnsufflcient funds in the account. The slgnature cards for Cltlbank,

Cheml-cal Bank and Republ-ic Natlonal Bank of New York each listed Mr. Plttas as

vlce president and Mr. Woltln as president. Mr. Pittas signed a few checks on
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the Citibank checklng account. Mr. Pittas also had a key to MeLonrs rthlch he

used to gain access to the prenlses prior to the cJ-osing. He purportedl-y wae

looking for Melonts books and records, slnce Mr. Woltin had dlsappeared. He

discovered thirty-seven checks drawn on the Republlc Natlonal Bank of New York.

The checks had his signature and Robert Woltinfs slgnature on then. Mr. Pi.ttas

clained that lt wae not his slgnature and that his name was forged on the

checks.

8. The Appllcation for Permit for a Place of Assembly was received by the

Department of Buildlngs, Clty of New York, on August 1, L979. Type of occuPancy

was listed as dance hal-l and the maxlmum number of persons to be acconrmodated

nas patrons 590, employees 10, total- nunber 600. The application was approved

on December 2L, 1979.

9. No issue was ralsed with referenee to penalty and lntereet.

CONCLUSIONS OF LAW

A. That sect ion 1f33(a) of the Tax Law provides, ln part ,  that t tevery

person required to collect any tax imposed by thLs artlcl-e shalL be personally

l lable for the tax imposed, col lected or requlred to be col lected.t '  Sect lon

1131(1) def ines t tpersons required to col- lect taxrras lncluding any off icer or

employee who is under a duty to act for a corporatlon in conplyl.ng with the

Sales and Use Tax Law.

B. That within the meaning and lntent of  sect lons 1t33(a) and 1131(1) of

the Tax Law, petltloners, Nlcholas Plttas and Fred Davis, lrere persons requlred

to collect tax on behalf of Mel-onrs.

C. That within the meanLng and intent of  eect lons 1f33(a) and 1131(1) of

the Tax Law, petitloner Andrew Tel-larico nas not a person regulred to collect

tax on behalf  of  Melonrs.
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D. That sect ion 1t38(a) (1) provldes that i f  a return required by this

article is not filed, the amount of tax due shall be determined fron such

information as may be avallable. If neceasary, the tax may be estlmated on the

basis of external indices, such as type of accornnodations and servlcea, number

of enpl-oyees or other factors.

E. That while the Audit DlvLslon's method of estlmating the tax due ls

within the meaning and intent of sectlon 1138(a)(1) of the Tax Law, the audlt

perlod should begln on December 2L, L979, since the pernlt appllcation was not

approved untll Decenber 21, L979 and Melonrs lras not open prior to that date,

and end on July 24, 1981, the date the premise was closed. Further, the number

of patrons used in computing the admission revenue should be reduced to 590

(Finding of Fact tt8tt, 
-ggp.).

F. That the petition of Andrew Tellarico is granted and the Notice of

Determination and Demand for Paynent of Sales and Use Taxes Due dated Novenber 19'

1982 is  cance l led .

G. That the petitions of Nicholas Pittas and Fred Davls are granted to

the extent indlcated ln Concluslon of Law "Et'r -W.; the Audit Division ls

hereby directed to nodify the notices of determination and denand for paynent

of sales and use taxes due dated Novenber 19, L982; and that' excePt as ao

granted, the pet i t ions are denled.

DATED: Albany, New York STATE TAX COMMISSION

MAR 2 2 1995
PRESIDENT


