
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Jack PeLl-icano
T/A Pel]- icanots Service Stat l"on

for Redetermination of a Deficiency or Revlston
of a Deternl"natl.on or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  12  /  I  178-11 /3A /  81 .

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmlssion, that he ls over 18 years of age, and that on the
30th day of October,  1985, he served the wlthln not ice of Declsion by certLf ied
nal1 upon Jack Pel-licano T/A Pelltcanofs Service Statl-on, the petitl"oner l-n the
withln proceeding, bI enclosing a true copy thereof in a securely seaLed
postpald wrapper addressed as fol lows:

Jack Pellicano
T/A Pel l tcanots Service Stat ion
5 Fingerboard Rd.
Staten Island, NY 10305

and by depositl-ng saue encl-osed in a postpal-d properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal-
Servl"ce within the State of New York.

That deponent further says that the said addressee ls the petitloner
hereln and that the addreas set forth on said rrrapper is the last known addrese
of the pet i t loner.

Sworn to before ne this
30 th  day  o f  October ,  1985.

Authorized to
pursuant to Tax Law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Jack PelLlcano
T/A Pel l icano's Service Stat ion

for Redetermlnation of a Deflciency or Revl"sion
of a Determlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  L2 l  L  178- r I  130 |  8 t .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
30th day of October,  1985, he served the wlthln not lce of Decl-sion by cert i f ied
mall- upon Mercurlo J. Caruselle, the representative of the petitloner ln the
wlthln proceeding, by enclostng a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Mercurio J.  Carusel le
IL42 Hyl,an Blvd.
St,aten Is land, NY 10305

and by deposlting same encLosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal-
Service wl"thin the State of New York.

That deponent further says that the sald addressee is the representattve
of the petitioner herein and that the addreas set forth on said wrapper is the
last known address of the representative of the petl"tioner.

Sworn to before me this
30 th  day  o f  October ,  1985.

Authorized to adni.rl ster oaths
Pursuant to Tax Law sectl"on 174



S T A T E  O F  N E I I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

October  30 ,  1985

Jack Pellicano
TIA PeLLLcanots Service Stat ion
5 Fingerboard Rd.
Staten Island, NY 10305

Dear Mr. Pel l icano:

Please take not ice of the Decision of the State Tax Coumlsslon enclosed
herewl"th.

You have now exhausted your right of review at the adminlstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceedl.ng ln court to reviert an
adverse decision by the State Tax Commission may be lnstltuted only under
Artlcl-e 78 of the Civil Practice Law and Rul-es, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of thl"s not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wtth thls decislon may be addressed to:

NYS Dept. Taxat,ion and Finance
Law Bureau - Lttlgatlon Unit
Butl-dlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Pet i t ionerrs Representat l"ve
lfercurio J. Caruselle
LI42 HyLan Blvd.
Staten Isl-and, NY 10305
Taxing Bureaurs Representatl-ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

JACK PELLICAI.IO
T/A PELLICAI'IOIS SERVICE STATION

for Revision of a Deternlnatlon or for
of Sales & Use Taxes under Art lc les 28
of the Tax Law for the Period December
through November 30, 1981.

1. On Septeuber 20,

Dlvls ion issued a Not lce

L982, as the result of a flel-d

of Determination and Demand for

DECISION

audlt, the Audlt

Paynent of Sales and

Refund
and, 29
1,  r978

Peti t ioner,  Jack Pel l lcano t /a Pel l lcanots Servlce Stat ionr 5 Fingerboard

Road, Staten IsJ-and, New York 10305, fLl-ed a pet i t ion for revision of a deter-

minatlon or for refund of sales and uee taxes under ArticLes 28 and 29 of the

Tax Law for the period December l ,  1978 through November 30, 1981 (Fl le No.

4 0 6 1 1 ) .

A hearing was held before James Hoefer,  Hearing Off lcer,  at  the off lces of

the State Tax Commission, Two World Trade Centerr New York, New York, on

Aprl l -  25, 1985 at l :15 P.M, wlth addlt ional documentat lon to be subnlt ted by

pet i tLoner on or before l lay 25, 1985. Pet i t loner appeared by Mercurlo J.  Carusel le '

P.A. The Audit  Dl.v is ion appeared by John P, Dugan, Esq. ( Irwin Levlr  Esq.,  of

counsel) .

ISSUE

Whether the Audlt Divlslon properly deternlned additional sales and use

taxes due from Jack Pel l icano t /a Pel l icanots Service Stat lon for the perlod

December 1, 1978 through November 30, 198I.

FINDINGS OF FACT



Use Taxes Due

Sta t ion ,  fo r

amount due of

1 9 8 1 .

-2-

against the pet i t loner,  Jack PelLlcano t /a Pel l - tcanots Service

taxes  due o f  $ I3 ,L27.79 ,  p lus  in te res t  o f  $9 ,033.65 '  fo r  a  to ta l

$16,161.44 for the period December 1, 1978 through Novenber 30'

2, On January 18, 1982, the petitloner executed a consent extendl.ng the

statute of l-lnitations for assessment of sales and use taxes for the perlod

December 1, 1978 through May 31, L979 to September 20, L982.

3. I t  is the posit lon of the Audlt  DivLsion that pet i t lonerrs books and

records were Lnadequate and that Lts use of a test perlod audlt nethod and

lnformatlon suppl-ied by a third party to determlne petitlonerrs sales tax

l labi l i ty was proper.

4. On December 13, L982, the pet l t ioner t inely f l led a pet l t ion for a

hearlng to review the notice of determinatlon. Petitloner contends that the

amount of purchases of gasoline and accessories as well as the markup on these

Items used by the Audit Dl.vislon !ilere excesslve. The petltloner also clalms

that no allowance was gl.ven for sales made at a discount.

5. In or about January L982, the Audlt Divislon inltlated an audlt of

pet i t lonerrs books and records. Pet i t loner operated a Getty gas stat ion at 5

Flngerboard Road, Staten Island, New York. Pet l t lonerrs records were lnadequate

to perform a detal led audit .  Pet l tLoner dLd not maintaln sales sl lps for eales

of repalrs,  o11, t l res, ant i f reeze, batter les and accessories'  andr therefore,

sales as recorded ln the cash receipts Journal could not be ver l f led. Pet i t loner

also kept no record of hls credit  card sales. Flnal ly,  Pet l t loner l tas mlsslng

purchase invoices, therefore, purchases per hl.s books and lnvoices ltere not in

agreement.
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In deternining taxable gasoJ.ine sal-es

first computed the markup for gasoline,

pr lees, as f  ol l -ows:

for the audit  per lod, the

usl.ng January ' L982 costs

Unl-eaded Leaded

Sel l ing pr lce
L e s s :  N . Y .  S t a t e

Dlvided by 1002

Less :  Cos t
Markup

exclse tax

plus sales tax rate

$

$

$

$

1 .48
.08--f4o'

108 .25
fr62

1  . 134-ffi

$ t .44
.09

$ 
-T5

r08 .25
$Tat

t .o94
$ 

--CIE

Percentage markup on cost t4.o2z 75.812

The above percentages rrere applled to petltlonerts gasoll.ne purchases of

petitloner's as supplled to the Audit DivLsl.on by the Getty Reflnlng and Marketlng

Company (rrGettyrr)  to determine taxable gasol- ine sales of $864,945.00.

7. It shoul-d be noted that the auditor made an error Ln computing the

markup on leaded gasollne sales. The correct markup ls actually $0.153 and the

percentage markup on cost is 13.997".

8. In order to compute taxable sales of other ltems, the audltor first

revlewed purchase Lnvolces for the months of Aprll-, July and November, I979i

January and December, 1980; and September and November' 1981; and found that

687. of pet l t lonerrs purchases lrere of parts,  I77. were of t i res and batter ies

and L57" were of lubrlcants and oils.

The audltor next appLied the above percentages to pet i t lonerts purchasee

per his books to determine total purchases of sald ltems.

The audltor then, uslng January, 1982 costs and seLllng prices, computed

taxabLe sales of other ftems, including soda and clgarettes as follows:



Category

Soda
Cigarettes
Olls & Lubricants
Tires & Batter les
Parts

Total taxable

-4-

Purchases

$  1 ,602 .00
I , 602 .00

16 ,735  . 00
13 ,930  . 00
55  ,320  .00

sales of other i tems

Markup + 1002

156.37"
L55.37"
154.82
150 .02
300 .02

SaLes

$  2 ,504 .00
I  ,  916  .00

25,906.00
20,745.00

1 65 ,  960 .00

$217 ,031 .00

It shoul-d be noted that the taxable sales of clgarettes rtas conputed by

deducting the New York State exclse tax and that the 502 narkup applled to

tires and batteries was actualJ-y estlmated but was agreed to by the petltloner.

Also, the markup on parts lras orlglnally deternined to be 4332, however, after

further explanation by petltioner rilas reduced to 2007..

9, Total taxabl-e sales of gasoline and other items was therefore deternLned

to  be  $1 ,081,976.00  less  taxab le  saLes  repor ted  o f  $919,330.00  fo r  add l t lona l

taxab le  sa les  o f  $162,646.00  w l th  a  tdx  due thereon o f  $13,045.70 .  Pet l t loner

was also found to be Llable for use tax of $16.80 on the purchase of a dr l l l

press, however, said amount is not at issue here. Total addltl.onal taxes due

were  there fore  computed to  be  $13,062.50 .

It shoul-d be noted that the notice of determination indlcates a tax due of

$13,127.79 and that thls dlscrepancy was not explained at the hearlng. Therefore,

the amount computed as due herein is the amount due from petitloner less any

adJustments whlch may result from thls declslon.

10. In preparlng hls sales and use tax returns, the pet l t ioner est imated

gasol ine sales of 40,000 gal lons per quarter.  Sales of other l tems were also

estimated since no rel-lable records nere maintaLned. There ls no evidence of a

reconcl lLat lon belng made.

11. At the hearlng, pet i t ioner submitted purchage lnvolces for the audit

perlod for gasollne whlch lncluded thereon an item identlfled as rrother" and
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"other charges" of 2e and 3C per ga11on. Petltioner clalms that these charges

are actually additl.onaL rent charges and shoul-d be excluded from gasolLne

purchases before applylng the narkup. The lnvolces submltted also lncLuded

thereon an ltem identlfled as I'rentrt of between 2C and 59 per gallon which was

subtracted from gasollne purchases by the audl.tor before applying the narkup.

L2. PetitLoner submltted a computer printout of Lts purchases of gasol-lne

and other items durlng the audLt perlod which it received from Getty. Petitloner

aLso submitted two worksheets whereon it l-lsted and totalled its purchases by

category. Petitioner did not explain the relevance of these documents. Ilowevert

the documents show that the purchase flgures used by the auditor ltere substantlal-Ly

cor rec t .

13. Pet l t ioner presented no substant lal  evidence that i t  nade sales at a

dl.scount or that the markups utll-lzed by the auditor ltere excesslve.

CONCLUSIONS OF LAW

A. That sl.nce the books and records of Jack Pe]-licano t/a PelLtcanots

Servlce Statlon were incomplete and lnadequate, the Audlt Dlvlsion properly

determl.ned addltlonal taxes due from such informatlon as was avallable and

external lndl .ces in accordance wlth sect lon 1138(a) of the Tax Law (Matter of

George Korba v. State Tax Comlsslon, 84 A.D.2d 655).

B. That, under the circumstances herein, the Audit Divlslon reasonably

calculat,ed the tax liabl1-ity of petltj.oner and petitioner has falled to demonstrate

by clear and convincing evldence that both the nethod used to arrive at the

assessment and the assessment ltsel-f are erroneous (Matter of Ristorante Puglla, Ltd.

v.  Chu 102 A.D.2d,348, 351; Matter of  Surface Line Operators Fraternal Organlzat lon'

Inc .  v .  Tu l l y  85  A.D.zd  858,859) .  Pet l t ioner  fa i led  to  show tha t  the  purchases  or

markups used by the Audlt Dlvision rilere excessl.ve, or that he made sales at a
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discount. Petitioner failed to sustaLn the burden of proof to show that the

ttothertt and rrother chargest' were actually charges for addltional rent.

C. That the pet l t lon of Jack PelLlcano t /a Pel l lcanots Service Stat lon ls

granted to the extent lndicated ln Flndings of Fact r'7rr and "9". The Audlt

Dlvislon 1s hereby. dlrected to nodify the Notlce of Determination and Demand

for Payment of Sal-es and Use Taxes Due issued Septenber 20, L982i and that

except as so granted, the pet i t ion Ls denled.

DATED: Albany, New York STATE TAX COMMISSION

00T 301985
PRESIDENT

coMMrssroN9R ._.r.\
\,N Qtt'M

\  ! \  
-

coMMISSTONFR
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(See Feverse/

N
q,
(tl

ri
o
lt
o
o
oo
E
o

TL
o
4

Return ReceiPt  Showing
to whom and Date Dslivered

Return receipt showing to whom'
DatE. and Address of Delivery

TOTAL Postage and Fe€s

I

o
6
3{€
o

q
q
e,
t ,
j

I

C\.

t
do
lt

I€
ct

E
o
lt
o
G

{"fuzrow (/urur
**/M'/J,frd ./?r-/,
W;:funuz23zz
Postage \ 3

C€nifled F6e

Spocial oelivsty Fee

Restricted Dellvery Fe€

Roturn Recslpt Showlng
to whom and Date Dellvored

Return r€csiPt showlng to whorn'
Oate. and Address ol Oollvery

TOTAL Postage and Foos 3

Postmark or oato


