
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Oswego Vacuum Coollng Co.

for Redeterminatlon of a Deflclency or Revislon
of a Deternlnatlon or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 l L / 7 9  -  5 / 3 1 / 8 2 .

AFFIDAVIT OF MAILING

State of New York :
'  S S . 3

County of Albany :

DavLd Parchuck, being duJ-y sworn, deposes and says that he le an employee
of the State Tax ConmissLon, that he Ls over 18 years of age, and that on the
7th day of November, 1985, he served the wlthln not ice of Decislon by cert l f led
naLl upon Oswego Vacuum Coollng Co., the petltLoner in the withln proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Oswego Vacuum Coollng Co.
300 West I  Street
Oswego, NY I3L26

and by depositlng same enclosed
post offlce under the excluslve
Servlce wlthin the State of New

That deponent further says
hereln and that the address set
of the pet i tLoner.

Sworn to before ne this
7th day of November, 1985.

Ln a postpald properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the sald addreasee is the petitioner
forth on said lrrapper ls the l-ast known addrees

Authorized to
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petitl,on
o f

Oswego Vacuum Cool-lng Co.

for Redetermlnatlon of a Dcflcl-ency or Rcvision
of a Determinat,lon or Refund of Sales & Usc Tax
under Article 28 & 29 of the Tax Law for the
P c r l o d  6 1 1 1 7 9  -  5 1 3 1 1 8 2 .

AFFIDAVIT OF UAILING

Stata of New York :
a s .  :

County of AJ-bany :

David Parchuck, bel.ng duly sworn, deposes and says that he is an employec
of thc State Tax Cornmission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the withln notl-ce of Decislon by certlfled
mail upon Richard C. Mitchell, the represcntatlve of the petitloner ln the
wlthin proceedlng, by encloslng a true copy thereof ln a sccurely scaLed
postpaid wrapper addressed as fol lows:

Rlchard C. Mitchel l
52 E. Cayuga St.
Oswego,  NY 13126

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal-
Service withln the State of New York.

That deponcnt further says that thc said addressee l"s the rcpresentative
of the petitloner herein and that the address set forth on sald wrappcr ls the
last known address of the representative of the petltioner.

Sworn to before ne thls
7th day of November, 1985.

Authorizcd to adn

Pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! i l  Y O R K  L 2 2 2 7

November 7, 1985

Oswego Vacuurn Cooling Co.
300 West 1 Street
Oswego, NY L3126

Gentl-emen:

PLease take notlce of the Decl-slon of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your rtght of review at the admlnistratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng ln court  to review an
adverse decl"sion by the State Tax Cornmission nay be lnstituted onl-y under
Article 78 of the Clvll Practl,ce Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany County, wtthln 4 months from thc
date  o f  th l .s  no t ice .

Inquirles concernl,ng the computation of tax due or refund allowcd ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Bulldtng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerfs Representat lve
Richard C. Mitchel l
52  B.  Cayuga St .
Oswego,  NY 13126
Taxl"ng Bureauf s Representative



STATD OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon

oshrEco vAcuw cooLING co., rNc. :

for Revlslon of a Determl-natlon or for Refund :
of Sal-es and Use Taxes under Articles 28 and
29 of the Tax Law for the PerLod June I, L979 :
through May 31, L982.

DECISION

Peti t loner,  Oswego Vacuun CooLlng Co.,  Inc.,  300 l{est lst  Street,  Oewego,

New York 13126, flled a petltlon for revislon of a determlnatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of. the Tax Law for the perlod

June I ,  L979 through May 3l ,  L982 (Fl le No. 4L647).

A snall cl-aims hearlng was held before Arthur Johnson, HearLng Offlcer' at

the offlces of the State Tax Conrmisalon, 333 East Washington Streetr Syracuse,

New York, on November 27, 1984 at 1sl5 P.M., wlth al l  br iefs to be eubnlt ted by

March 1, 1985. Pet l tLoner appeared by Rlchard C. Mltchel l ,  Jr. ,  Esq. The

Audlt Division appeared by John P. Dugan, Eeq. (Anne Murphy, Esq. r of counsel).

ISSUE

Whether certal-n payments nade by petltloner to a related corPoratlon were

subJect to saLes or use tax.

FINDINGS OF FACT

1. Pet l t loner,  Oswego Vacuum Cool lng Co.,  Inc.,  was engaged ln the

service of vacuum cooling lettuce. Petltloner shared the buslnees premlees

wlth a related corporatlon, Vacuum CooJ-lng Equipment Co., Inc., (VCE). Each

corporation owned equipnent that nas used in the coollng proces8. Petltloner

of



-2-

orilned the vacuum chanber and air compressor.

and water puup.

VCE owned the bolLer, steam jet

0n June 30, L967, petitioner entered lnto an agreement wlth VCB whlch

provided that VCE was to supply petitioner from lts portable steam porter plant

with refrigeration necessary to cool the contents of the trallers and loads on

flat-bed trucks placed into the chanber. The term of the agreement waa lnttially

for five years; however, sald agreement nas renewed from tine to tlme and was in

effect dur ing the period at lssue herein.

2. Farmers packaged lettuce from their fl-elds in crates or cartons

which were then put on trueks or ln trailers for dellvery to petltloner for

cooling. Each truck or trailer rras taken inside the vacuum cooling chamber'

the doors of the trail-ers rf,ere opened and the cooLing process nas begun. The

process lnvolved lowering the atmospheric pressure ln the chamber' which in turn

Lowered the boiling point of the moisture in the lettuce from approxlmately 80

degrees to 34 degrees. After the cool ing process nas conpleted, the vehicLe del ivered

the lettuce to wholesale markets or retail stores, where lt was trimned and wrapped

for sale to the consumer. Pet i t ioner dld not provide any storage servlce. '

3.  Pet l t ioner charged $.50 per crate for the cool ing service. VCE involced

and received payment of $.35 per crat,e from petitioner in accordance with their

agreement. The invoice lras prepared weekly.

4. On October 20, 1982, as the result  of  an audl, t ,  the Audit  DLvision

tssued a Notice of Determination and Demand for Paynent of Sales and Use Taxes

Due against petitioner covering the perlod June 1, L979 through May 31 ' 1982

f o r  t a x e s  d u e  o f  $ 5 , 7 0 7 . 9 8 ,  p l u s  i n t e r e s t  o f  $ 1 , 3 8 7 . 4 5 ,  f o r  a  t o t a l  o f  $ 7 , 0 9 5 . 4 3 .

5. On audlt, the Audlt Dlvlsion determlned that the payments by petitloner to

VCE were taxable as the rental of equlpment. Total paynents for the audit perLod



-3-

of $142,699.38 were obtalned from monthly sumaries recorded Ln the general ledger

and the taxes due of $51707.98 were computed thereon. Alternatlvely, the Audlt

Dlvlslon argued that VCE was furnlshing petltioner wlth a taxable servlce under

sect ion 1105(b) of the Tax Law.

CONCLUSIONS OF LAW

A. That section 1105(b) of the Tax Law provl"dee for the lnposltlon of

sales tax on t ' ( t )he recelpts from every sale, other than sales for resale, of

gas, electr ic l tyr refr igerat lon and stean, and gas, electr lc,  refr lgerat lon and

steam service of whatever naturer...tt. The agreement between petLtloner and VCE

specifically provided that VCE agreed to furnish refrigeratlon necessary for

pet l t lonerrs cool lng process. Accordl"ngly,  pet i t loner purchaeed a refr lgerat lon

servl ,ce under sect lon 1105(b) of the Tax Law.

B. That, llkewiser petltl-oner was providlng a refrigeratLon servlce to lte

customers. Petl-tloner purchased the refrlgeration service fron VCE for reeale and

therefore such purchases are not subject to the tax imposed under eectLon 1105(b)

of the Tax Law.

C. That the petition of Oswego Vacuum Cooling Co., Inc. is granted and the

Notice of Determl"natlon and Demand for Payment of Sales and Use Taxes Due

lssued October 20, 1982 ts canceLled.

DATED: Albany, New York STATE TN( COMMISSION

Nov 0 ? i9B5
PRESIDENT
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