
STATE OF NEW YORK

STATE TN( COMMISSION

In the llatter of the Petltl.on
of

Dtrk J.  Oudemool,  Inc.

for Redet"rrfo"tfon of a Deflciency or Revleton
of a DeternLnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  l I l 3 0 l 7 7 .

Dlrk J.  Oudemool,  Inc.
llllnlngton Tower
P . 0 .  B o x  2 3 0 6
Wllnlngton, DE 19899

and by depositing Bame enclosed
post offtce under the excluslve
Servlce wLthln the State of New

That deponent further says
herein and that the address set
of the pet l t loner.

Sworn to before me thl6
3rd day of October,  1985.

AFFIDAVIT OF }IAILING

ln a postpald properly addressed wrapper ln a
care and eustody of the Untted States Postal
York.

that the sal-d addresaee ls the petltloner
forth on said lrrapper ie the last known address

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conmlsslon, that he l"s over 18 yeare of age, and that on the
3rd day of Oetober,  1985, he served the wlthin oot ice of Declslon by cert l f led
mail upon Dirk J. Oudenool, Inc., the petltloner ln the wlthln proceedl"ng' bI
encJ-osing a true copy thereof Ln a securely seal-ed postpald wrapper addressed
as fol lows:

nleter oathsthor
Law eect ion 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the PetitLon
of

Dtrk J. 0udemool, Inc.
AFFIDAVIT OF MAILING

for Redeternlnatlon
of a Determl-nation
under Artlcle 28 &
Per lod  LL /30 /77 .

a Deflciency or Revlslon
Refund of Sales & Use Tax
of the Tax Law for the

of
or
29

State of

County of

New York :
s a .  :

Albany :

Davld Parchuck, betng duly sworn, deposes and says that he ls an enployee
of the State Tax Conrmlselon, that he ls over 18 years of ager and that on the
3rd day of October, 1985, he served the wlthin notice of Decislon by certifled
mail upon Bruce B. Roswlg, the repreaentatlve of the petltloner in the wlthlu
proceeding, bY enclosing a true copy thereof ln a securely sealed postpaid
Iilrapper addressed as follows:

Bruce B. Roswlg
108 W.  Je f fe rson St .
Syracuse, NY 13202

and by deposlting same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusl-ve care and custody of the Unlted Statee Postal-
Service lrithin the State of New 

-York.

That deponent further says that the sald addresaee Ls the representatlve
of the petitioner hereln and that the addresa set forth on satd wrapper ie the
last known address of the representatlve of the petLtloner.

sworn to before me thl.s
3rd day of October,  1985.

s te r  oa
sect ionPUrSUant t,O L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK t2227

october  3,  1985

Dirk J.  Oudemool,  Inc.
WiJ-nington Tower
P . 0 .  B o x  2 3 0 6
Wllnington, DE 19899

Gentlemen:

Please take notlce of the Decislon of the State Tax Co'nmisslon enclosed
herewith.

You have now exhausted your rtght of review at the admlnl.stratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revlew an
adverse dectslon by the State Tax Conmisslon nay be instituted only under
Article 78 of the Civll PractLce Law and Rules r and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of thl-s not ice.

Inqulries concerning the computatlon of tax due or refund allowed ln accordance
with thls declslon may be addreesed to:

NYS Dept. Taxatlon and Fl-nance
Law Bureau - Lltlgatlon Unl"t
Bulldlng if 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAx COMMISSION

Petitioner t s Representatlve
Bruce B. Roswlg
108 W.  Je f fe rson St .
Syracuse, NY 13202
Taxing Bureauts Representetl"ve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
:

o f
:

DIRK J. OUDEMOOL, INC. DECISION
:

for Revision of a Deternlnation or for Refund
of Sales and Use Taxes under Articles 28 and :
29 of the Tax Law for the Perlod November 30,
1 9 7 7 .  :

Pet l t ioner,  Dlrk J.  Oudemool,  Inc.,  I { i lmlngton Tower, P.O. Box 2306'

I,Ii lnington, Delaware 19899, filed a petltlon for revislon of a determlnatlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the period November 30, L977 (Fl le No. 42870).

A sna1l claims hearing was held before Arthur Johnson, Hearing Offlcer, at

the off lces of the State Tax Comisslon, 333 East Washlngton Street,  Syracuee,

New York, on November 27, 1984 at 9:15 A.M., wlth al l  br iefs to be subnlt ted by

February 15, 1985. Pet i t loner appeared by Bruce B. Roswlg'  Esq. The Audlt

Divlsl.on appeared by John P. Dugan, Esq. (Anne Murphy, Esq. of counsel).

ISSUE

I. Whether a boat purchased by petitloner was delivered outside New York

State and therefore not subJect to sales tax.

II. I ' lhether petitioner was a nonresldent of New York State at the tlme lt

purchased the boat.

III. Whether penalty and that portion of interest exceedlng the mlnlmum

statutory rate shoul-d be cancel led.



-2-

FINDINGS OF FACT

1. Pet i t ioner,  DLrk J.  Oudemool,  Inc.,  l ras lncorporated Ln the State of

Delaware on Apri l  22, L976. The sol-e offLcer and stockholder of pet i t loner

was Dirk J. Oudemool who resf.ded in Syracuee, New York. The purpose of the

corporatlon nas to ohrn and operate a boat.

2. 0n Aprl1 23, 1976, petltloner purchased a 42t L969 Chrls Craft Comander

Salon Cruiser,  t 'Defense Restsrt ,  f rom Tamco Marine, Inc. for $48'000.00. Tamco

lIar ine, Inc. is located in Buffalo,  New York. The lnvoice lndlcated F.0.B.

Rochester and that a $51000.00 deposit was received with the balance to be pal.d

in ful1 by Apri l  30, 1976,

A conditlon of the saLe was the coupletion of a satisfactory demonstratLon of

all mechanical- and electrlcal systems. Thls demonstratlon took place on ApriL

30, 1976 on Lake Ontar io.  The sel lerrs representat l .ve appeared at Oswego

Harbor where Mr. Oudenool, on petltlonerrs behalf, and a mechanlc hlred by

petltloner boarded the boat. The boat was taken out on to Lake Ontario approxlnateJ.y

one mile north of Oswego Harbor where varlous tests of the boat were perfotmed.

Mr. Oudemool was satlsfied wlth the performance of the boat and at that time

exchanged money for a b111 of sale and other documents. Mr. Oudemool- then

plJ-oted the boat back to Oswego l{arbor, dlscharged the sellerts repreeentatlve

and continued on to Syracuse.

3. ImnedLately after taklng possesslon of the boatr pet l . t loner moored and

stored the boat at Anchorage Marlna, Brldgeport, New York' until L979. In

1979, the boat nae moored at Lakeshore Yacht and Country Club ln Onelda, New
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York. The boat hras not used in New York durlng the nonth of lrrgrr"t.

was used prlmarlly by Mr. Oudemool.

The boat

4. The boat was mortgaged by the Bank of New York ln Syracuse and was

insured through a Syracuse insurance agent.

5. The Audlt  Dtvls ion observed pet l t lonerrs boat at a marlna in New York.

Slnce the boat did not have a New York reglstratlon, lnqul.ries were sent to

pet i t ioner in order to determlne l f  the boat was subJect to salee or use tax.

On December 13, 1982, the Audlt  Divis ion issued a Not lce of Determinat ion

and Demand for Payment of SaLes and Use Taxes Due against petltloner for taxea

due o f  $7 ,3S0.00,  p ] -us  pena l ty  o f  $11837.00  and ln te res t  o f  $4 ,561.00 '  fo r  a

total of $13,748.00. The anount of tax rtras computed based on an estlmated

s a l e s  p r i c e  o f  $ 1 0 5 , 0 0 0 . 0 0  ( 4 2 f  b o a t  X  $ 2 , 5 0 0  p e r  f o o t ) .

At the hearlng, counsel- for the Audit Divislon conceded that the tax

shou ld  be  rev lsed to  $3 ,360.00  us l .ng  the  ac tua l  sa les  p r ice  o f  $48,000.00 .

6. Pet i t ioner argued that possesslon of the boat was transferred outslde

New York State and therefore the transaction was not subject to sales tax. He

further argued that he was a nonresident of New York at the tlme of purchaee of

the boat and as such the subsequent use of the boat wlthin the state ltas not

subject to use tax.

With respect to the cancel lat ion of penaLty and interestr  pet i t ioner

reLled on ReguJ-at ion 536.1(b)(5) which provides that grounds for reasonable

cause may lnc1-ude the following:

ttpendLng petitlon to Tax Cornmlsslon or formal hearing
proceedlngs lnvolving a questlon or iesue affectl.ng the
computatlon of tax for the year, quarter' month or other
perlod of dellnquency."
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CONCLUSIONS OF LAW

A. That sect lon 7-a(A) of the State Law provides that the Jur isdlct lon of

New York State extends to and over, and Ls exercisable with respect to waterg

offshore fron the coasts of New York as foll-ows: (l) those portlons of the Great

Lakes lylng withln the terrltorial ll.nlts of thls state.

The sales tax ls a ftdestLnation taxrr, that ls the point of dellvery or

point at whlch poseession ls transferred by the vendor to the purchaser or

deslgnee controls both the tax incldent and the tax rate [20 NYCRR 525.2(a)(3)1.

B. That the sel ler of  the boat transferred possession to pet i t loner ln

New York t,erritoriaL waters off of the Ctty of Oswego. AccordLngl-y, the boat

was del-lvered withln New York State and was subJect to the sales tax lmposed

under sectlon 1105(a) of the Tax Law. The appllcable tax JurLsdictl.on was the

City of Oswego (77") .

C. That since del lvery of the boat took place in New York State, lseue I I

l s  moot .

D. That pet i t ionerts rel iance on Regulat ion 536.1(b)(5) for cancel lat ion

of penalty and lnterest is mlsplaced. Pet i t ioner fal l -ed to establ ieh that l te

failure to pay the sales tax was due to reasonable cause and was not due to

wi l l fuL neglect.

E. That ln accordance with Finding of Fact r the tax due ls reduced to

$3 ,360 .00 .

F. That the petlt lon of Dirk J. Oudenool Inc.

indicated in ConclusLon of t 'Ett; the Audit Divlslon

is granted to the extent

ls hereby dlrected to nodify
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the Notice of Determlnation and Demand for Paynent of sales and Use Taxes

issued December 13, 19823 and that, exept was so granted, the petition is

Due

Ln

al l  other respects denled.

DATED: Albany, New York

ocT 0 3 1985
STATE TAJ( COMMISSION

PRESIDENT
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