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STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ORTEP FUEL OIL CORP., fornerly
known as EFFRON FUEL OIL CORP.

and ERIK SEVIN OFFICER OF EFFRON FUEL OIL CORP.

for Redetermination of a Deficlency or Revision
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  End ing  813L179.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrission, that he is over 18 years of age, and that on the
10th day of May, 1985, he served the within not ice of Declsion by cert l f led
maiL upon Ortep Fuel Oi l  Corp. fornerly known as,Effron Fuel 0l l -  Corp. and
Ir ik Seven Off icer of Effron Fuel-  Ot l-  Corp. the pet i t ioner ln the within
proceeding, bI encloslng a true copy thereof in a securely sealed postpaid
lrrapper addressed as fol lows:

Ortep Fuel O11 Corp. formerly known as
Effron Fuel Oi l  Corp. and Ir ik Seven
Off icer of Effron Fuel Oi l -  Corp.
c /o  Pet ro leum Heat  &  Power  Co. ,  Inc .
Davenport  St.
Stanford, GT 06904

and by depositlng same enclosed tn a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the Petitloner
herein and that the address set forth on saLd rilrapper is the last known address
of  the  pe t l t ioner .

Sworn to before me this
10 th  day  o f  May,  1985.

Authoiized to
pursuant to Tax Law section I74



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Ortep Fuel O11 Corp. fornerly
knom as Effron Fuel 011 Corp.

and Ir lk Seven Off icer of Effron Fuel-  Oi l  Corp.

for Redeternlnatlon of a Deflclency or Revlsi.on
of a Determination or Refund of Sales & Use Tax
& :
ilnder Arttcle 28 & 29 of the Tax Law for the
Per iod  End ing  8 /3L179.

and by deposlt ing
post off ice under
Service withln the

That deponent
of the pet i t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, bei.ng duly sworn, deposes and says that he is an empLoyee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
10th day of May, 1985, he served the within not ice of Declsion by cert i f ied
rnaLl upon Barry W. Si lverstein, the representat lve of the pet l t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Barry !J.  Si lverstein
Otterbourg, Steindler,  I louston & Rosen
230 Park Ave.
New York, NY 10169

same enclosed in a postpaid properly addressed wrapper ln a
the excluslve care and custody of the UnLted States Postal

State of New York.

further says that the sald addressee is the rePresentative
herein and that the address set forth on sald wraPPer ls the

of the representat ive of the pet i t ioner.

Sworn to before me this
10 th  day  o f  May r  1985 .

pursuant to
ster oaths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  T 2 2 2 7

May  10 ,1985

Ortep Fuel 011 Corp. fornerly known as
Effron Fuel 0i1 Corp. and Ir ik Seven
Off icer of Effron Fuel O11 Corp.
c/o Petroleun l leat & Power Co.,  Inc.
Davenport  St.
Stanford, CT 06904

Gentlemen:

Please take not ice of the Decislon of the State Tax Conmission enclosed
herewlth.

You have now exhausted your right of review at the administrative Level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding in court  to revlerr an
adverse decl-sion by the State Tax CommLssLon may be instituted only under
Article 78 of the Civll Practice Law and Rules, and must be cormenced ln the
Suprene Court of the State of New York, A1-bany Countyr withln 4 nonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive
Barry trI. Sllverstein
Otterbourgr Steindler,  I louston & Rosen
230 Park Ave.
New York, NY 10169
Taxlng Bureaurs Representat ive



STATE OF NEhI YORK

STA?E TAJ( CO},IMISSION

In the Matter of the Petitions

o f

ORTEP FUEL OIL CORP., formerly
known as EFFRON FUEL OIL CORP.

and IRIK SEVIN OFFICER OF EFFRON FUEL OIt CORP.

for Revision of Determinations or for Refunds
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the perlod ended
August  311 L979.

DECISION

Petitioners, Ortep Fuel O11 Corp., formerly Effron FueL Oll Corp. and Irlk

Sevln aa an 0fficer of Effron Fuel 011 Corp., c/o Petrbler.rn Heat & Power Co.,

Inc.r  Davenport  Street,  Stanfordr 'Connect lcut 06904, f l led pet l t ione for

revlslon of determlnations or for refunds of sales and use taxes under Artlclee

28 and 29 of the Tax Law for the perlod ended August 31r 1979 (Flle Nos. 36974

and 37042) .  o  
'

On May 4, 1984, petitionere advl-sed the State Ta:r Gonrmisslon' Ln

writing, that petitloners deslred to walve a fornaL hearlng and to subnlt the

case to the State Tax Counlsslon, wlth alL brj-efs and docunenta to be eubDltted

by August 15, 1984. After due conslderation of the entire fiLe, the State Tax

Couml.ssion renders the followlng declsion.

ISSUE

hlhether the sale of a customer l-lst ls subJect to New York State aalee and

use tax.

FINDINGS OF FACT

1. Effron Fuel Oil Corp. (ttEffront') le a wholly owned subsldiary of

Petroleun Heat & Power Co., Inc. (rrPetror'). Effron ls engaged ln the buelnese
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of dlstributing fuel o1l- to residentiaL and coumercial uaerar primarlly ln

Westchester,  Dutchess, and Ulster count les.

2. On January 7, 1982, the Audit Dlvlsion Lseued a Notice of Determlnatlon

and Demand for Payment of Sales and Use Taxes Due agalnst Effron Fuel- 011 Corp.

coverlng the period ended August 31, 1979. The Notice was lesued as a result

of an audlt and asserted additLonal sal-es and use tax due of $76,702.2L pLru'e

L n t e r e s t  o f  $ 1 6 , 6 9 6 . 5 4  f o r  a  t o t a l  d u e  o f  $ 9 3 1 3 9 8 . 7 5 .

3. A sinilar Notice was issued at the same time agalnst IrLk Sevln, as

Off lcer of Effron Fuel O1L Corp.

4. A purchase agreement nas entered into on June 18r L979 by and among Petro,

Effron and Klngston Oil Supply Corp. ("Kosco"). Pursuant to thle agreement

Kosco agreed to purchase certal.n assets of Effron in connectlon wlth the fuel

oil buslness. Effron changed its name fron Effron Fuel OlL Corp. to Ortep Fuel

O11 Corp. so that Kosco could form a subsidiary and conduct business under a

name that Effronrs customers rrere accustomed to.l

5. The purchase agreement entered lnto states:

ttEffron agrees to sel-l, asslgn, transfer and deliver to Koeco and
Kosco agrees to purchase from Effron at the Closlng, the fol lowlng aaaets.. .

a. 15 straight tank trucks, two tractor trail,ers and 18 servLce
vans as described on Exhibi t  A ( the rEqulpnentf) .

b.  the fuel-  oi l  lnventory of Effron as of the ClosLng (t lnventoryt) ;

c .  E f f ron fs  cus tomer  l i s t  ( rCus tomer  L is t r ) .

2.L The purchase pr ice ( fPurchase Pricef)  for the Acqulred Aseets shalL
be the sum of:

Koscors newly formed subsidlary was t 'Effron Fuel Oi l  Co.,  Inc.rr .  However,
all references to Effron in this decisLon lnclude onl"y the former Effron
Fuel OlL Corp. and l ts current name of Ortep Fuel Oi l  Corp.,  not Koscofs
newLy forned subsldLary, Effron Fuel 011 Co., Inc. In some corresPondence
Effron had been nisident l f ied as Effron Fuel Ol l -  Co. '  Inc.
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(a) for the Equlpnent the Equipment Purchase Prlce.

(b) for the Inventory the Inventory Purchase Prlce' plus

(c )  fo r  the  Custoner  L ls t  -  $1 ,000,103" .

6. The terms of the purchase agreement itself provlde: I'The partles

agree that the foregolng allocatlon of the Purchase Prlce hae been arrlved at

in arms-Length negotlatlon and each of them agrees not to take any posltlon,

elther ln the Federal income tax returns or otherwise, lnconslstent therewlth.rl

7. A Bulk Sale Queetionnaire, executed July 29r 1980, lndlcating that the

buslness had been sold by Effron on June 30, L979 for $1r5531913.00 contained

the following:

Sell-ing Price of Assets Sold

Furni ture, f l .xtures, etc.
Motor Vehlcles
Merchandise Inventory
Real Estate and Other Assets

Total- Selllng Price

$  4 ,700 .00
27  5 ,700 .00
273,4LO.OO

8. On February 8, 1980 pet l t ioners made a payment of $235.00 whlch

represented bulk sal-es tax due on the sale of furnLture, flxtures and garage

equipment valued at $4r700.00.

9. A field audiL completed on Novembex 2, 1981 resulted ln the followlng

determlnation of additlonal bulk sales tax l-lablllty:

Category

Furniture and Fixtures
Motor VehLcles
Customer Llst

Totals

$  1 ,343 .00
94 ,300 .00

Amount Subject to Addltional Tax AdditlonaL Tax

$  94 .00
6 ,601 .  00

70 ,007 .21
$76 ,702 .2L

10. The audltor determlned that the amount of $1,0001103.00 l lsted ae real

estate and other assets naa actually for the sal-e of the customer list. The

Audit DLvision contends that the sale of thls customer llst conetitutee a
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taxabl-e sale of Lnfornation wlth regard to Effronrs lndlvldual cuetomera and ie

wlthln the purview of sect lon 1105(c)(1) of the Tax Law.

11. Upon submiselon, petitloners mal-ntaln that the customer llst purchased

by Kosco was an lntanglbl-e aeset in the nature of goodwl.Il and thus outslde the

purvlew of the sales and use tax. It ls the petltloners posltlon that the sale

of the cuatomer l lst  ls not subject to tax under sect lon 1105(c)(1) of the Tax

Law based upon the followlng crlterla:

(1) the transactlon was personal or lndivldual- ln nature
and involved materlal whlch le not or may not be substantlally
incorporated ln reports furnLshed to other persons;

(2) the tax does not apply to reports that nay not be
furnlshed to other persona by the peraon who complled the
Lnfornatlon;

(3) ttre furnishlng of lnformation is taxable only when the
sel-l-er ie 1n the buel.ness of collectlng and dleseminating
information;

(4) the llst at lssue had ltttle or no value2 and what was
pald for lras not a llst but a busLnese opportunity' the chance
to galn the patronage of Effronra customere based upon the
existlng relattonshlp between Effron and its customera.

CONCLUSION OF LAW

A. That secti.on 1105(c) (f) of the Tax Law lmposes a tax on the receipta

from every sale, except for resale, of  the service of t t . . .  furnlshing of

infornation by printed, ml-meographed or nultLgraphed natter or by dupllcatiag

wrltten or printed matter in any other manner lncludlng the servlcee of collec-

ting, conplllng ot anaLyzlng lnfornatlon of any klnd or nature and furniehlng

reports thereof to other persons, but excludlng the furnlshlng of lnfornatlon

Petitloners claim that Kosco couLd at anytlme
real- estate from conrmerciaL services such as
less than $11000.00, a pr ice whlch anounts to

purchase lLsts of owners of
Standard Abstract Co. for

lese than pennlee per nane.
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whlch is personal- or indlvldual in nature and whlch ls not ot t", not be

substantial-J-y incorporated lnto reports furniehed to other Per6on8...rr.

B. That a rrcustomer Llst ls a buslness asset the sal-e of whlch constltuteg

Ithe sale of lnformatlon and le,  therefore, taxable under aect lon 1105[subd.

(c)]  of  the Tax Law.rfr  Matter of  Dalrylea Cooperat lve, Inc. -  MeEro Branchr

State Tax Comleslon, December 14, 1984 cltlng Long IsLand Rell.able Corp. v.

Tax Coumlssion, 72 A.D.2d. 826. Io .@,, desplte the petitlonerrs contentlona

that a customer liet ls an lntangibLe asset akln to goodwlll and thue not

subject to sales or uBe tax and that the sale of a customer 1lat ls not taxable

under f105(c) (l) when sold by a vendor not ln the buslness of furniehlng

lnfornation servlces, a customer list was deemed taxable wlthln the purview of

sec t ion  f f05(c ) (1 )  o f  the  Tax  Law.

C. That the purchase agreement cJ.earl-y allocated the Purchase Price loto

three speciflc subcategories composed of the Equtpment Purchaee Prlce' the

Inventory Purchase Price and the Customer Llst  ($t ,000,103).  Pet l t loners have

failed to malntain thelr burden of proof to show that the Customer Ll.st dld not

enter lnto the computatlon of the Purchase Price and that the Purehase Prlce

was dependent solely on the gallons of fuel o11 that Effron sold to lts former

customers as contended ln Finding of Fact ltl lrr.

D. That ln accordance wlth ConclusLon of Law trBrr,  the $1'0001103.00

received by Effron when it sold l-ts customer llst to Kosco was taxable under

sect lon f105(c) (1) of  the Tax Law.



E. That the pet i t ions of

Irik Sevln are hereby denLed.

DATED: Albany, New York

-6-

Ortep O11 Corp.,  formerly Effron O11 Corp.,  and

STATE TAX COMMISSION

rrAY t 0 i985

gi
l la4
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