
STATE OF NEIAI YORK

STATE TAx COUMISSION

In the Matter of
o f

Original Consumers

the Pet i t lon

Premium 0i1 Corp.

for Revision of a Determlnat ion or for Refund of
Sales & Use Taxes under Art ic les 28 & 29 of the
Tax Law for the Period 6/L/80-8/31/81

In the Matter of the Pet i t lon
o f

Orlginal Consumers Heating Corp.

for Revision of a Determinat lon or for Refund of
Sales & Use Taxes under Art ic les 28 & 29 of the
Tax Law for the Period Ended 6/30/79.

In the Matter of the Pet i t lon
o f

Petroleum Heat & Power Co.,  Inc.

for RevisLon of a Detenuinat ion or for Refund of
Sales & Use Taxes under Art ic les 28 & 29 of the
Tax Law fo r  the  Per lod  9 / l /75-2 /29 /8O.

Pet i t l .oner
a securely

AFFIDAVIT OF I'{AILING

ln the wlthln
sealed poetpald

State of New York

County of Albany
ss .  :

David Parchuck, being duly sworn, deposes
of the State Tax Conmlssion, that he ls over 18
6th day of February, 1985, he served the within
nal l  upon Petroleum Heat & Power Co.,  Inc.r  the
proceedlng, bI enclosing a true copy thereof Ln
lrrapper addressed as foLlows:

and says that he ie an employee
years of age, and that on the
notLce of DecisLon by certLf led

Petroleum lleat & Power
36-16 l9th Avenue
Astor ia ,  NY 1 f105

and by deposLtlng same encl-osed
post offlce under the excluslve
Service within the State of New

Inc .

ln a postpaid properly addressed ltrapper Ln a
care and custody of the Unlted States Poetal
York.
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Affldavit of Malling

That deponent further says
hereln and that the address set
of the pet i t ioner.

Sworn to before ne thls
6th day of February, f985.

pursuant

that the
forth on

said addressee
sald wrapper ls

Ls the pet i t ioner
the last known addrees

s te r  oa t
sec t ion  174



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the t lat ter of  the Pet l t lon
of

0rlglnal Consumers Premium 0i1 Corp.

for Revislon of a Determination or for Refund of
Sales & Use Taxes under ArtLcles 28 & 29 of the
Tax Law for the Period 6/L180-8/3f l81

fn the Matter of the PetLt lon
of

Orlglnal Consumers Heatlng Corp.

for Revlsion of a Determination or for Refund of
Sales & Use Taxes under Art lc les 28 & 29 of the
Tax Law for the Perlod Ended 6130179.

In the ldatter of  the Pet l t lon
o f

Petroleum Heat & Power Co. '  Inc.

for Revlslon of a Determlnation or for Refund of
Sales & Use Taxes under Articles 28 & 29 of the
Tax Law for the Perlod 9/I /75-2129180.

AFFIDAVIT OF UAILING

State of New York

County of Albany
8 S .  :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax ConmissLon, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the within not lce of Decislon by cert l f led
mail upon Barry Sllversteln, the representatlve of the petltloner ln the wlthin
proceeding, b1z enclosing a true copy thereof ln a securely sealed postpald
lrrapper addressed as follows:

Barry Sllversteln
Otterbourg, Steindler,  Houston & Rosen
230 Park Ave.
New York, NY 10169

and by deposLtlng same enclosed ln a postpald properly addresged wrapper in a
post office under the excl-usive care and custody of the United States Postal
Servlce within the State of New York.
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Affidavit of Mailing

That deponent further says that the said addressee ls the representatl.ve
of the petitioner herein and that the address set forth on saLd $rapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
6th day of February, f985.

Authorlzed to is te r  oa t
Lbw sect ion 174



S T A T E  O F  N E I d  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

Petroleum Heat & Power Co.,  Inc.
36-f6 l9th Avenue
Astor ia ,  NY l l l05

Gentlemen:

Please take not ice of the DecLsion of the State Tax Conmission enclosed
herewlth.

You have now exhausted your right of revlew at the adminlstrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Comisslon may be lnstltuted only under
Article 78 of the ClvLl Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t lce .

InquLries concerning the computation of tax due or refund allowed ln accordance
with thls decislon mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigatlon Unit
BuiJ.ding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly Yours,

STATE TAX CO},IMISSION

cc:  Pet i t loner ts  Representa t ive
Barry Si lverstein
Otterbourg, Steindler,  Houston & Rosen
230 Park Ave.
New York, NY 10169
Taxing Bureauts Representat ive



STATE OF NEI,[ YORK

STATE TN( COI'IMISSION

In the Matter of the Pet l t lon
o f

Orlginal Consumers Premlum 011 Corp.

for Revlsion of a Determination or for Refund of
Sales & Use Taxeg under Art ic les 28 & 29 of the
Tax Law for the Perlod 6/L180-8131/81

fn the Matter of the Pet l t lon
o f

Original Consumers Ileatlng Corp.

for Revislon of a Determination or for Refund of
Sales & Use Taxes under Art ic les 28 & 29 of the
Tax Law for the Perlod Ended 6/30179.

AFFIDAVIT OF I{AILING

In the Matter of the Pet i t lon
o f

Petroleum Heat & Power Co.,  Inc.

for Revislon of a Determlnation or for Refund of
Sales & Use Taxes under Art lc les 28 & 29 of the
Tax Law for the Perlod 9lL/75-2129180.

State of New York :
s s .  :

County of Albany 3

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Co'rrnl.ssion, that he ls over 18 years of age, and that on the
6th day of Februaryr 1985, he served the within not ice of DecLsLon by cert l f ied
mail upon Origlnal Consumers Premlum 011 Corp., the petltloner ln the wlthln
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Origlnal Consumers Premlum 011 Corp.
1267 Randall Avenue
Bronx, NY 10474

and by depositlng same enclosed in a postpaid properLy addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted Statee Postal
Service within the State of New York.
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Affidavit of llailing

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before ne thls
6th day of February, 1985.

sald addressee ls the Pet l t loner
said wrapper is the last known address

that the
forth on

nister oat
sec tLon 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 6, 1985

Orlglnal Consumers Premiun Oil Corp.
1267 Randall Avenue
Bronx, NY L0474

Gentlemen:

Please take notice of the Decislon of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your rtght of revlew at the adninLstratlve level.
Pursuant to sect ion(s) l l38 of the Tax Law, a proceeding in court  to revlel t  an
adverse decision by the State Tax Conmlssion may be instituted only under
Artlcle 78 of the Civll Practl-ce Law and Rules, and must be comenced Ln the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th ls  no t lce .

Inquiries concernLng the computation of tax due or refund allowed ln accordance
wlth this declsion nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigatlon Unlt
Building #9, State Campus
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly youra'

STATE TAX CO},IMISSION

cc: Pet i t ionerrs Representat ive
Leon C. Baker
Gordon, Hurwitz,  Butowsky, Baker,  Weitzen & Shalov
l0l Park Avenue
New York, NY 10178
Taxing Bureauts Representat ive



STATE OF NEI,I YORK

STATE TAX COI'{MISSION

In the Matter of the Pet l t lon
o f

Orlginal Consumers Premiun Oil Corp.

for Revision of a Determination or for Refund of
SaLes & Use Taxes under Articles 28 & 29 of the
Tax Law for the Perlod 6l1180-8131l81

fn the Matter of the Pet l tLon
of

Orlginal Consumers Heating Corp.

for Revislon of a Determinatlon or for Refund of
SaLes & Use Taxes under Art lc les 28 & 29 of the
Tax Law for the Perlod Ended 5130179.

AFFIDAVIT OF }IAILING

In the Matter of the Pet l t ion
o f

Petroleun Heat & Power Co.,  fnc.

for RevlsLon of a Determinatlon or for Refund of
SaLee & Use Taxes under Artlcles 28 & 29 of the
Tax Law for the Perlod 9/1175-2129/80.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comission, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the wlthln notice of Declslon by certlfled
mail upon Orlglnal Consumers Heatlng Corp. r the petitioner ln the withln
proceedlng, bI encloslng a true copy thereof in a securely sealed postpald
wrapper addressed as follows:

Original Consumers HeatLng Corp.
1267 Randal l  Ave.
Bronx, NY LO474

and by deposltlng same enclosed in a postpaid properly addressed wrapper Ln a
post off ice under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.
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Affldavit of Malllng

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before ne this
6th day of February, 1985.

that the
forth on

said addressee
sald wrapper ls

ls  the pet i t ioner
the last known addrees

ized tti
pursuant to Tax Lalt

ster oaths
sect lon 174



STATE OF NEIT YORK

STATE TAX CO}IMISSION

In the Matter of the Pet l t ion
o f

Orlginal Consumers Premium O11 Corp.

for Revlslon of a Deterninatlon or for Refund of
Sales & Use Taxes under ArtLcles 28 & 29 of the
Tax Law for the Perlod 6l l l80-8131l81

In the Matter of the Pet l t l .on
o f

Orlglnal Consumers Heating Corp.

for Revlslon of a Determlnatlon or for Refund of
Sales & Use Taxes under Articles 28 & 29 of the
Tax Law for the Perlod Ended 6/30179.

AFFIDAVIT OF }TAILING

In the Matter

Petroleum Heat

of the Pet i t lon
of
& Power  Co. ,  Inc .

for RevisLon of a Determl.nation or for Refund of
Sales & Use Taxes under Articlee 28 & 29 of the
Tax Law for the Perlod 9l l l75-2/2918O.

State of New York :
s s . :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comrnlssion, that he Ls over 18 years of age, and that on the
6th day of February, 1985, he served the wlthln notLce of Declslon by cert l f ied
mai l  upon Leon C. Baker,  the representat lve of the pet l t ioners Ln the wlthln
proceedLng, by encloslng a true copy thereof ln a securely sealed postpal.d
wrapper addressed as fol lows:

Leon C. Baker
Gordon, Hurwitz, Butowsky, Baker, Weitzen & Shalov
101 Park Avenue
New York, NY 10178

and by deposLtlng same enclosed in a poetpald properly addreseed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.
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Afftdavit of Maillng

That deponent further says that the said addressee ls the representative
of the petLtloner hereLn and that the address set forth on sald lrrapper ls the
last known address of the representative of the petLtioner.

Sworn to before me thig
6th day of February, 1985.

is te r  oa ths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I ' { I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February 6, 1985

Original Consumers Heating Corp.
1267 Randal l  Ave.
Bronx, NY 10474

Gentlemen:

Please take not lce of the Declsion of the State Tax Corn'nisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adninistratLve Level.
Pursuant to sectLon(s) l l38 of the Tax Law, a proceeding ln court  to reviel t  an
adverse decision by the State Tax Connnission may be inst i tuted only under
Article 78 of the Civil Practice Law and Rules, and must be co'nmenced in the
Supreme Court of the State of New York, Albany Countyr withln 4 nonths fron the
date  o f  th is  no t ice .

Inqulries concerning the conputation of tax due or refund allowed Ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgation Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COWISSION

Peti t ioner t  s Representat ive
Leon C. Baker
Gordon, Hurwltz,  Butowsky, Baker,  Weitzen & Shalov
101 Park Avenue
New York, NY 10178
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion

o f

ORIGINAL CONST]MERS PREMIUM OIL CORP.

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under ArticLes 28 and
29 of the Tax Law for the Perlod June 1, 1980
through August 31, 198f.

In the Matter of the Pet i t ion

o f

ORIGINAL CONSI]MERS HEATING CORP. I

for Revtslon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Perlod Ended June 30,
1979.

DECISION

In the Matter of the Pet i t ion

o f

PETROLEUM tiEAT & POI^IER CO., INC.

for Revislon of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period Septenber 1,
1975 through February 29, 1980.

Petitioner, Original Consumers Premium OiL Corp., 1267 Randall Avenuer

Bronx, New York 10474, flled a petitlon for revision of a deternlnatlon or for

refund of sales and use taxea under Arti.cl-es 28 and 29 of the Ta:r Law for the

period June 1, 1980 through August 31, 1981 (Fi le No. 40270).

Petitloner, Original Coneumers Heating Corp., L267 Randal-L Avenue' Bronx'

New York L0474, filed a petj-tion for revlslon of a determlnation or for refund



-2-

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the period

ended June 30, 1979 (Fl le No. 36563).

Pet i t loner,  Petroleum Heat & Power Co.,  Inc.,  36-16 19th Avenue, Astor ia '

New York 11105, fiLed a petitlon for revlsion of a determination or for refund

of sales and use taxes under Artlcles 28 and 29 of. the Tax Law for the perlod'

September l ,  1975 through February 29, 1980 (Fl le No. 33200).

A consolLdated fornal hearing was held before Frank W. Barrie, Hearlng

Officer, at the offlces of the State Tax Conrmisglon, ftio World Trade Center'

New York, New York, on December 8, 1983 at 10:00 A.M., nl th alL br lefs to be

eubmitted by Aprl1- 9, L984.

Petitioners, Orlginal Consuners Prem{un 011 Corp. and Orlginal Consumers

Heatlng Corp., appeared by Gordon, Ilumltz, Butowsky, Baker, I' leltzen & Shalov,

Esqs. (Leon C. Baker,  Esg.,  of  counsel) .  Pet l t ioner,  Petroleum Heat & Power

Co.,  Inc.,  appeared by Otterbourgr Stelndler,  I louston & Rosen, P.C. (Barry W.

Sl lverstei .n,  Esq. and l lerbert  J.  Goodfr iend, Esq.,  of  counsel) .  The Audit

Dlvls lon appeared by John P. Dugan, Esq. (Anna Colel lo,  Esq.,  of  counsel) .

ISSUE

I'ltrether the receipts from the sale of customer account Llsts ln connectton

with the purchase of the aasets of home heating oil companles were subJect to

sales tax either as the sale of an information servlce or as the sale of

tangible personal property.

FINDINGS OF FACT

1. On February 10, 1981, the Audlt Dlvision issued a Notice of Determlnatlon

and Demand for Paynent of Sal-es and Use Taxes Due agalnst petitloner Petroleum

Heat & Power Co.,  Inc. (hereinafter,  I 'Petrorr)  al leging tax due of $541148.00

plus interest for the perlod, September 1, 1975 through Februaty 29, 1980.
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2. On December 9, 1981, the Audit Dlvlsion lssued a Notice of DeternLnatlon

and Demand for Payment of Sal-es and Use Taxes Due against petltloner Orlglnal

Consumers Heating Corporatlon (hereinafter, ttConsumers Heating Corp.") all-eglng

tax due of $54,148.00 plus interest for the perlod ending June 30r L979.

3. On December 20, 1982, the Audlt Dlvlslon lssued a Notlce of Deternlnatlon

and Demand for Paynent of Sales and Use Taxes Due against petltloner Orlglnal

Consumers Premium 01J- Corporation (herelnafter, ttConaumers Premirn Corp.rr)

al l -eging tax due of $50,313.91 pl-us interest for the period, June l ,  1980

through August 31, 1981.

4. According to its purchase agreement with Petro, Consuoers Heating

Corp. purchased trcertain assets of Petro used by Petro in connect lon with l ts

!14 and #6 fuel  ol l -  busln""" l  io New York Clty and ln t lestchester County.. . . r l

The primary asset sold was descrlbed by Petro and Consumers Heatlng Corp. ln

the purchase agreement as a trcustomer listrr comprlsing all of Petro's ll4 and /f6

fuel oil- customers ln New York Clty and Westchester. The price paid by Consumers

Heating Corp. for the frcustomer listrr was contlngent on the number of gallons

of heating o11 that lt would sell, during the year folLowlng the closlng of the

purchase agreement, to Petrors former customers. Petro and Consumers Heatlng

Corp. treated the rrcustomer llstt' as an l-ntangible asset whlch they valued at

$676,850.00, whlch was a substant ial  port lon of the total  purchase pr lce of

$7921987.00. The remainder of the total  purchase pr ice was, according to the

test imony of I r ic Sevin, Petrors presldent,  for t ' the purchase of tangible

assets, such as trucks, service parts (which) is undertaken to facil-ltate

obtaining what we are reall-y paylng for, the customer relatlonshlp.tt

I'  
According to the testimony of Saul Slnger, president of Consumers Heatlng

Corp.,  there are three grades of o11 in the heat ing lndustryz l l2,  used malnly
in small residential structures up to three or four fanlly houees; //4r used ln
residentlal structures up to thirty fanllles; and /16, used in large apartment
bul ldlngs, inst i tut ions, etc.
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5. At the closlng, Petro transferred a computer tape containing the nameg

and addresses of tts ll4 and /16 fuel ol-L cuatomers ln New York City and l{estchester

County t,o Consumers lleating Corp. In addition, lnformation concerning the

amount of fuel- oil purchased on an annualized basls, the heatlng o11 tank eLze,

the price charged per gallon and the date a customer rel-ationshl.p was establlehed

was provlded for each of Petrots ll4 and #6 fuel oll customera in New York Clty

and Westchester County. Prior to the closing, Consumers Heating Corp. was

provided with all of the above information, except for the speclflc names and

addresses, in a printed form which was attached to the purchase agreement.

6. At the closing, Petro al-so provlded Consumers lleatlng Corp. wlth

letters and envelopes for each of its lf4 and. tl6 fuel o11 customers' addressed

and ready to be nalled. The letters lnformed the customers that Petro wag

selling tts ll4 and #6 oil- buslness to Consumers Heati.ng Corp., and that Consumera

Heating Corp. had the experience and facll-lties to provlde excellent servlce.

7. Consuners Heatlng Corp. paid $900.00 per year to Standard Abstract

Corporatlon to obtaln the names and addresses of al-l real property owners in

Manhattan and the Bronx. In addttlon, the lnformatlon provided by Standard

Abstract Corporation included the telephone nunber of the onner and the bullding

sLze.

8. The Audit Division asserted the contested sales tax llabillty against

pet i t ioner Consumers Heat ing Corp. as a purchaser ln a bulk sale of Petrors

business assets pursuant to Tax Law $1141(c).

9. Petitloner Consumers Premiun Corp. (which ls also controlled by Saul

Slnger) was a purchaser in a bulk sale of the buslness assets of NorthvllLe

Industrles Corp. (hereinafter, rrNorthvillett). Consumers Premiun Corp. purchased

a customer list comprlsed of all of NorthvLllers fuel o11 customers in New York



-5-

City and Westchester County. There is no speclfic evldence ln the record

concerning the exact amount paid by Consumerts Premlum Corp. for the customer

t
l lst.' However, petitioner Consumers Premitrm Corp. is not contesting the

valuation of such asset which the Audit Division alleged is eubject to sales

tax upon i ts transfer.

10. Northvllle was requlred to provide petitloner Coneumers Premlum

Corporation wlth lett"rs3 addressed to its former customer slnllar to those

which Petro provided Consumerg Heating Oil, as descrlbed in Findlng of Fact

t t6 t r ,  supra .

11. Petitioner Consuners Premi.um Corp. obtained the customer llst consistlng

of the names and addresses of Northvl l - l -ers customers in pr inted form prJ.or to

the closing. The list was attached to the purchase agreement as t'Schedule A.tt

L2. Petitlonersr posltlon is that the llst of name6 and addresses provlded

by Petro to Consumers Heating Corp. and by Northville to Consumers Premlun

Corp. are worth no more than what Consumers Heatlng Corp. pays Standard Abstract

Corporatlon for names and addresses of real property onners aa noted ln Flndlng

of Fact ttTttr 
-ggg.. Petitloners argue that the payments at issue were for the

transfer of customersr patronage or the customersr relatlonship lrlth the

selllng corporation. According to the testLmony of Petrots accountantr Janes

trlard, the customer lists are intanglble assets which are not considered goodwlll

because goodwlll has rrthe connotation of not depletlng ln value.tt Petltlonerts

t- 
The purchase agreement requLres petltl-oner Consumers Premiun Corporation

to pay a maxlmum of $210001000 to Northvill-e Industries Corp. The agreement
provides for a reduction Ln such payment lf petltloner sells less than certaln
specified amounts of fuel oll- to Northvillers former customers ln the year
foll-owing the cLosing date.

3 ,h. form of the Letter was speclfled ln Schedule D of the purchase
agreement.



A. That section 1105(c) (1) of the Tax Law imposes a tax on the recelPtg

from every sale, except for resal-e, of the service of 'rfurnlshlng of lnfornatlon

by printed, mimeographed or multlgraphed matter or by duplicatlng written or

prlnted matter ln any other manner, includlng the servlces of collectlng,

conplllng or anaLyzing lnfornation of any kind or nature and furnlshlng rePortg

thereof to other personsr but excluding the furnlshlng of infornatlon whlch le

personal or lndlvldual in nature and whlch is not or nay not be substantiaLly

incorporated ln reports furnlshed to other persons.. . ."

B. That the recetpts from the sale of the customer lists at lesue are

properly taxable under Tax Law Sff05(c) (1) as a sale of the servlce of furnlshLng

lnfornatlon. Matter of Audell Petroleun Corp., State Tax Comisalon, December 14,

1984.

posit lon is that based

patronagett i.s properly

C. That the petiti.ons

Consumers Heating Corp. and

notlces of determinatlon and

DATED: Albany, New York

FEB 0 6 1985

6-

on statistical analysis, the amount paid for ttcustomersr

depreciated over a slx year l l fe.

CONCLUSIONS OF LAW

of Original Consumers Premlum 011 Corp., Original

Petroleum Heat & Power Co., Inc. are denled and the

demand at lssue are austained.

STATE TAX COMMISSION

PRESIDENT
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