
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

On the Rox Liquors, Ltd.

for Redeternination of a Defl-clency or RevlsLon
of a DeterminatLon or Refund of Sales and Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  |  |  /77-8  131/80 .

That deponent further
herein and that the address
of the petLt ioner.

Sworn to before ne thls
6th day of March, 1985.

State of New York :
s s .  :

County of Al-bany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comlsslon, that he ls over 18 years of age, and that on the
6th day of March, 1985, he served the withln notlce of Declelon by certlfled
mall upon On the Rox Llquors, Ltd., the petitloner Ln the wlthln proceedlng,
by enclosing a true copy thereof ln a securely sealed postpald wrapper
addressed as fol lows:

On the Rox Liquors, Ltd.
4382 Bai ley Ave.
Buffalo, NY 14226

and by depositl-ng same enclosed in a postpaLd properly addreesed wrapper in a
post offlce under the excluslve care and custody of the UnLted Statee Poetal
Service wlthln the State of New York.

AFFIDAVIT OF MAITING

says that the sald addressee ls the petltloner
set forth on saLd ltrapPer Ls the last knoltn addrese

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter

0n the Rox

the Pet l t lon

Liquors, Ltd.

o f
of

AFFIDAVIT OF MAILING
for Redeterml.natLon of a Deficiency or Revlsion
of a Detetmination or Refund of Sales and Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  9  /  I  177-8 /31 /80 .

State of New York :
9 S . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he le an employee
of the State Tax Comlsslon, that he ie over 18 yeare of age, and that on the
6th day of March, 1985, he served the wlthtn notlce of Decl.sLon by certlfled
mall upon Joel L. DanLels, the representative of the petitloner ln the wlthln
proceedfng, by enclosl.ng a true copy thereof Ln a secureLy sealed poetpald
rrrapper addressed as follows:

Joel L. DanLel-s
444 Stat ler Bl-dg.
Buffalo, NY 14202

and by deposlting same enclosed ln a postpatd properly addreseed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service withl-n the State of New York.

That deponent further says that the sald addressee Ls the representatlve
of the petitloner herein and that the address set forth on said wrapper ls the
last known address of the representatLve of the petitloner.

Sworn to before De this
6th day of Mareh, 1985.

o
pursuant to Tax Law sect ion 174
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March 6, 1985

On the Rox Llquors, Ltd.
4382 BaILey Ave.
Buf f al-o, NY L4226

Gentlemen:

Pl-ease take notlce of the DecisLon of the State Tax Corrmission enclosed
herewlth.

You have now exhausted your right of revlew at the adnLnLstrative leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse decisl-on by the State Tax Comolssion may be lnstltuted only under
Article 78 of the Civil PractLce Law and Rules, and must be comenced l.n the
Supreme Court of the State of New York, Albany County, withl-n 4 months from the
date  o f  th ls  no t ice .

Inqulrles concerning the computatlon of tax due or refund allowed Ln accordance
with thl-s decisl-on may be addreseed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgatlon Unlt
Butlding /19, State Campus
ALbany, New York 12227
Phone /f (518) 457-2070

Very trul-y yours'

STATE TN( COMMISSION

cc: Pet l tLonerrs Representat ive
Joel- L. Danl.els
444 Stat ler Bldg.
Buffalo, NY 14202
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petttlon

o f

oN-TttE-ROX LIQUORS, LTD.

for Revision of a Determinatlon or for Refund
of SaLes and Use Ta:ces under Artlcles 28 and 29
of the Tax Law for the Perlod September I, L977
through August 311 1980.

Wtrether the Audlt Divlelon properly deternlned

petltloner were not, as cLaimed, exempt from saLes

Petltioner, 0n-The-Rox Liquore, Ltd., 4382 Balley Avenue, Buffalor New

Yotk L4226, flled a petition for revislon of a determinatlon or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

September 1, L977 through August 31, 1980 (Fi l -e No. 34f40).

A snal1 claims hearlng was held before Dennls M. Galllher, Bearing Offlcer,

at the offlces of the State Tax Coomlsslon, 65 Court Street, Buffal-o, New Yorkt

on May 23, L984 at 9:15 A.M., wlth al l  br lefs to be subnlt ted by July 51 1984.

Petltloner appeared by Joel L. Danlels, Esq. The Audit Divlelon appeared by

John P. Dugan, Esq. (Deborah J. Drryer,  Esq.,  of  counsel) .

ISSUE

DECISION

that certaln eales by

tax.

FINDINCS OF FACT

1. 0n May 20, 1981, foJ-lowlng a fleld audit, the Audit Divlelon lesued to

petitl-oner a Notlce of Determlnatlon and Demand for Payment of Salee and Use

Taxes Due for the quarterJ-y perlods ended November 30, L977 through August 3l'

1980' assesslng addit lonal-  tax due in the amount of $24,7O4.99, plus lnteregt.

A consent form prevlously executed on December 18, 1980 by petltlonerrs duly
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authorized representatlve allowed aaaeeament for the

at any t ime on or before December 20, 1981.

perlod at lseue to be nade

2. The assessment at issue results, Ln naJor part, from the dleallowance,

on audLt, of all sales clal-ned by petltloner to have been nade to varlous

organizatlons havlng the etatus of being exempt from sales and uee taxee. 
l

3. Petltloner ls a retall l lquor store whlch has been operated slnce

approxlmateLy L972 by Rlchard Bergman and Nlcholas Shosho.

4. Petltioner kept track of lts exempt saLes by the use of,$a da1ly sheet

kept next to its cash reglster. I{hen a purchase was made by an organlzatlon

claimlng exempt status, the employee operating the caeh register lleted the

dollar amount of the purchaee on thls dally sheet as a nontaxable ea1e.2 These

dally sheets were glven to petltlonerts accountant at the end of each month.

He, in turn, summed the lndlvlduaL saLe amounts to arrlve at total nontaxable

sales per day, whlch da1Ly totaLs lrere entered, together wlth daiJ-y totale for

wlne sales, l lquor salesr taxr etc. ,  on monthly ledger sheets. The daiLy

sheets were not retalned.

5. The datly sheets ueed by petltloner dld not lnclude a breakdown'of the

items purchaeed or any reference to the purchaeer or the organlzatloa for whlch

(under whose certifLeate) the purchase was made, but rather only lleted the

dollar total of each purchaee. No separate gales lnvolces ttere prepared on

such exempt sales, nor was there any other docunentary record kept of lndlvldual

exempt purchasers and/or the items they purchased.

I'  
Of the $24r704.99 amount of tax assessed, $24,635.80 repreaenta tax due

based on clalmed but dLsallowed exempt sales. The remalnlng $69.19 repreaentg
tax found to have been colLected and accrued by petltioner but not remltted.
Petitloner apparently does not not contest, this latter amount.

2 Custoner count, underrlngs and overrlngs on the caeh reglster were also
recorded on these dally eheets.
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6. l{r. Shosho, who generally worked at the store slx days per week durlng

the period at lssue, testifled that he dtd not always personally know the

indivldual customers who came to the etore to make purchasee on behalf of

exempt otganlzatlons. In such instancee, Mr. Shosho checked to aee lf the

organization for which the customer atated he was buylng had an exemptlon

certlflcate on fl1e and, if so, assumed the customer represented that organlzatlon

and made the sale wlthout lmposlng tax.

7. Petitloner submitted ln evldence certlfLcates reLatlng to approxLnately

seventy dlfferent organizatlons possesslng exempt statua. Theee certiflcates

were all taken fron petitionerrs fiLee and pertalned to the exempt organlzatlons

to whlch petltloner made sales on a contlnulng basls prlor to, durlng and after

the period at lssue. Mr. Shosho noted that ther€ nalr ln fact, have been more

exempt organlzations soLd to by petitloner.

8. Mr. Shosho explalned that petltloner advertised extenslvely and that

there are a large number of exempt otganlzatlons near lts locatlon. He testlfied

that a substantial amount of petltlonerre sales, approxlmateJ.y twenty Percent'

were sales to exempt organlzatlons. The portion of petitlonerts clalned exemPt

sales (disal- lowed on audit)  compared to l ts grosa sales ($351 '940.00/$1'384'691.00)

ref lects that approxlnately 25.4 percent of pet l t lonerrs sal"es are rePorted ae

exempt sales.

9. PetLtloner lras prevlousl-y audlted by the Audlt Dlvlslon ln or about

L976, Petltlonerfs method of record keeplng regarding exempt eales was the

sane durlng both audlt perlods. No deflclency in tax based on dleallowed

exempt sales was found on the prevlous audit.3 The previous audltor asked to

3 tt lras not, made clear at the hearing whether any deflclency was found in
any area as a result of the prlor audlt.
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see pet l t ionerrs exempt cert i f icates but,  unl lke the present audlt ,  there wae

no request for or requirement of any other records ln regard to clalmed exempt

saLes. Petitioner maLntalns that slnce lts record keeping method regardlng

exempt sales was not questioned on the prlor audlt, such nethod was deemed

acceptabl-e and may not be questloned on later audLte or glve riee to the

instant deficlency.

10. Between the tlme of concLuslon of the audit and the lnstant heartng'

petitioner made dillgent efforts to contact (uelng the exemptlon certlflcatea

in lts ftLe) the varlous exempt organlzatlons whlch had uade purchaees frot

petltLoner in order to aacertain and obtain substantiatlon of the dollar aoount

of sales nade to these organlzatlons durlng the audlt perLod. Mr. Shoaho

testlfled that some organlzations were hel-pful whlle othere were not, allegedly

out of fear that they would be eubJected to audlt. As a result of its efforte'

petltioner secured substautlatlon of eales to thlrteen exempt organlzatlone

during the audit period in the aggregate amount of $35,353.23. The Audlt

Divlsion concedes such sales as exempt and agrees to a reductlon of the deflclency

based thereon.

CONCLUSIONS OF I.AI{

A. that, receipts fron sal-es such as those at leeue hereln are preeuued to

be subJect to tax untll the contrary ie establlghed, and the burden of provtng

that any receipts are not subJect to tax rests wlth the person requlred to

colLect tax or the custoner [Tax Law sect lon 1132(c)] .

B. That petltlonerrs method of record keeplng left no meaDs whereby sales

reported as exempt could be tled to or cofopared wlth exemptlon certlflcates

malntalned on fll-e by petttloner. I{lthout any meana of ldentifylng lndlvldual

exempt sales, there nas no way to determtne, on audlt, 1f all such ealee were
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made to exempt organlzations or to indivlduals properly buying on behalf of

exempt organizations. Had petitioner made out (and retalned) sales involces on

cl-aimed exempt sales, or at least noted on its daily sheets the name and/or the

exempt otganlzation nunber of the purchaser or lts representatlve' clalmed

exempt sal-es coul-d have been assocfated wtth the varlous exempt organlzatlon

certLfieates and the proprlety of naklng such sales wlthout charging tax could

have been verifled. Mr. Shoshots own testlmony indlcates that not a1-1 purchasera

were known personally by hln, but that lf such purchaeers said they repreeented

an exempt organlzatlon, and lf petitloner had a certLficate on fll-e for that

organlzatl.on, the sale was nade with no tax lmposed under the aesumptlon that

the person was a repreaentatlve of the exempt organlzation. Wtrlle a vendor may

rely upon presentation of a properJ-y conpleted exenptlon certlflcate ln naklng

a tax free sale, such vendorfs records must provide a meana of ldentlfylng lta

sales so that, upon audlt, clalned exempt sales nay be checked and verlfled by

relation to such exenptlon certlficates. Ilere, no audlt trail coul-d be establlehed

to verify that all sal-es reported as nontaxable were properly exempt and that

no tax was due. In sum, wlthout a means of veriflcation avallable' Petltloner

has not borne lts burden of proving that lts cl-almed tax exempt sales were' ln

fact,  properly made.

C. That there was no proof that the Audlt Dlvislon or thls Comiselon

had, as the result  of  a pr lor audit ,  sanet loned pet l t lonerrs method of recordlng

exempt sales. The Audlt Dlvlslon nas not precluded from re-examining the

petltlonerrs method of naklng and recordlng exempt sales. The fact that no

deficiency nas assessed during a prlor audlt does not preclude the lnstant

assessment nor rilarrant lts cancellatlon.
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D. That the petition of On-The-Rox Llquors, Ltd. ls hereby denied and the

Notice of Deterninatlon and Demand for Payuent of Sal-es and Use Taxes llue dated

t4ay 20, 1981, after modlflcation Ln accordance wlth Flndtng of Fact ttlOt', la

sustalned.

DATED: Albany, New York

MAR O 6 1985
STATE TN( COMMISSION



'

P b13  l ,b1  bae

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)

P b13  l ,b l  be3

RECEIPT FOR CERTIFIED iIAIL

NO INSUMNCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(9ee Reverse)

o|oo

o
o

l!

o
C'
o(qt

E
o

l!
o
c

G|
co
o

d
o
lt.
d
C'
GO
o

E
o
lr
oo.

;";9/-fl-{tvM,gtw"fu
'uzryya elrz arL'
'''1'&{t:i2Efr-no' // . /t / uea
Poitaga / // / $

Sertitied Fee

Special Delivery Fee

Restricted Dellvory Foo

Rgturn Receipt Showing
to whom and Date D€livered

Retum recoipt showing to whom,
Date. and Addross of O€livory

TOTAL Postage and Fees $

Postmark or Date

Pbzktufuq-
'ffi,t)9Tcodoz L /(4,,.
eoxa$/ / t

Certitl€d Fee

Special Deliv€ry Fee

Rostrlcted Delivery Feo

Return R€ceipt Showing
to whom and Date Dellvered

Reium recelpt shoflino to whom,
Date, and Addross of oellvery

TOTAL Postago and Fe€s t

Postmark or Dato


