
STATE OF NEI.I YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Staff  Sergeant Eduardo OJeda, Jr.

for Redeterninatlon of a Deflciency or Revleion
of a Determl.natlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Yeat 1982.

AFFIDAVIT OF MAILING

State of New York :

County of Albany :
a s .  :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Gomisslon, that he Ls over 18 years of ager and that on the
10th day of JuJ-y, 1985, he served the wlthin not lce of declelon by certLf led
nai l  upon Staff  Sergeant Eduardo OJeda, Jr. ,  the pet l t loner ln the within
proeeedlng, b1l encloslng a true copy thereof in a securely sealed postpaid
nrapper addressed ae fol-Lows:

Staff  Sergeant Eduardo OJeda, Jr.
U.S. Marine Corps Recrul t i .ng Stat lon
445 Broadway, Rm. 516
Albany, NY L2207

and by depoeltlng same encloged ln a postpald properly addreeeed wrapper ln a
post office under the exeluslve care and cugtody of the Unl.ted States Postal
Servlce within the State of New York.

That deponent further
herel.n and that the address
of  the  pe t i t ioner .

Sworn to before me thie
10th  day  o f  Ju1y ,  1985.

says that the said addressee is the Petit loner
set forth on sald wraPper ls the last known addreea

t o a
Tax

Au
pursuant to Law sectl.on 174
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July  10,  1985

Staff  Sergeant Eduardo Ojeda, Jr.
U.S. Marine Corps Recrui t lng Stat lon
445 Broadway, Rn. 516
Al-bany, NY L2207

Dear  Sgt .  OJeda:

PLease take notice of the decl.ston of the State Tax Comisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adml.nlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revl.ew an
adverse decision by the State Tax Conmlssl.on may be lnstituted only under
Artlcle 78 of the Civll Praetice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Al-bany Countyr within 4 nonths from the
date of thls not ice.

Inqulries concerning the computatlon of tax due or refund alLowed Ln accordance
with this decisl .on may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigatlon Unlt
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2A7O

Very truly yours'

STATE TAX CO},IMISSION

cc: Taxl.ng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet l tLon

o f
3

srAFF SERGEAUT EDUARDO OJEDA, JR. DECTSTON
:

for Revislon of a Deternlnatlon or for Refund
of SaLes and Use Taxes under Artlcles 28 and :
29 of the Tax Law for the PerLod June 22, 1982.

:

Pet i t ioner,  Staff  Sergeant Eduardo Ojeda, Jr. ,  U.S. Marlne Corps Recrul t-

lng Statlon, 445 Broadway, Roon 516, Albany, New York 12207, fll-ed a petltion

for revislon of a determLnation or for refund of sales and use taxea under

Artlcles 28 and 29 of the Tax Law for the period Jun'e 22, L982. (Flle No.

s1242).

A hearing was hel-d before Frank A. Landers, Hearlng Offlcer' at the

off ices of the State Tax Connisslon, Bul lding #9, State Off lce Canpus, ALbany,

New York, on March 12, 1985 at 1:15 p.m. Pet l- t loner appeared pro se. The

Audit Division appeared by John P. Dugan, Esq. (Thomas Sacca, Esq. of Couneel).

I{hether the petitioner ls liable for saLes tax on the purchase of an

autonobi le.

FINDINGS OF FACT

1. 0n October 24, 1983, the pet l t ioner,  Staff  Sergeant Eduardo OJeda, Jr.

filed an Appllcation for Refund and./or Credlt of Sales or Use Tax Pald on

Casual Sale of Motor Vehlcle claining a refund of $258.00 ln sales tax Pald on

the purchase of an automoblle.
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2. By let ter dated March 8, 1984 the Audlt  Divis ion denl.ed pet l t lonerts

clalm in full because he did not maintaln llvLng quarters on a government base

or live in government housing.

3. On Apri l  13r L984, the petLt loner f t led a t imely pet l t ion for a

hearing to review the denlal. Petl'tloner clalms that sectlon 1117 of the Tax

Law makes no mention nor attempts to make any differentlation relative to

nilLtary personnel- Ln government quarters on a federal nllltary base or reserva-

tion and nll-ltary personnel wlthout such quarters. Petltioner nalntalns that

the Audit Divislonfs positl-on regarding purchases by nilltary personnel' ae

specif ied Ln 2O NYCRR 526.L5(d),  ls unsupported by sect ion 1117 of the Tax Law.

Petitloner further clalns that the Soldlerst and Sall-orst ClvLl Rellef Act

(50 U.S.C. App. S 574) provldes that no change in a servlcemants State of lega1

residence/donicll-e shal-l occur solel-y aa a result of hLe aeelgnment to another

State as a result  of  nl l l tary orders and, therefore, the act lon of the Audit

Dlvlslon deenLng hln a resident of the State of New York ls in vlolatlon of

sald Act.

4.  In or about May, L982, the pet i t loner,  a Staff  Sergeant ln the U.S.

Marlne Corps, was asslgned to the U.S. Naval Stat lon, Roosevelt  Rhodes, Puerto

Rlco. The pet l t ionerts permanent legal resldence was located at Carnen Street '

J-5, Royal Gardens, Bayamon, Puerto Rico. The petltloner also malntalned a

val ld Puerto Rico Drivers Llcenge.

On M,ay 26, 1982, the petitioner received Permanent Change of Statlon

Orders asslgning him to the U.S. Marlne Corps Recrultlng StatLon J-n Albany' Nan

York, and on June 17, L982 the petltloner reported to thls statlon. Government

quarters and messlng facllltles were not avallabl-e ln Albany and' therefore,

the petitioner recelved a nonthly Basl.c Allowance for Quarters (BAQ) allowance
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of $303.00 and a Variable Houslng AlLowance (VIIA) of $84.92 to defray lncreaged

llving expenses as a result of hls assignment to thls area.

5. On June 22, L982, the pet i t loner purchased from Adams Chevroletp Inc.e

East Greenbush, New York a L979 Ford Granada for $4,300.00 on whlch he pald

sales tax of $258.00. At that tlme, the petitloner was llvl.ng ln a rented

apartment at 504 Horizon View Drlve, East Greenbush, New York. The petitloner

used the automobile Ln New York State while assigned to AJ-bany.

6. Mllltary personneJ. asslgned to New York State with the RecruLting

Service, as pet i t ioner,  normal ly are at a stat ion for three year6. Therefore,

on or about June 17, 1985, the petltLoner anticlpates recelving Change of

Stat ion Orders.

CONCLUSIONS OF LAW

A. That sect ion 1117(a) of the Tax Law provides, Ln part ,  that the

purchase of a motor vehicle will not be subJect to sales tax, desplte the

taklng of physical possesslon ln thls State, provided that, at the tLne of

taking dellvery, the purchasers

"( l )  ls a nonresident of thls state,

(2) has no permanent place of abode in this state,

(3) is not engaged in carrying on in thls state any emplo1rment, trade,
business or professlon in which the notor vehicle wll-l be used ln
thls state, and

(4) prior to taklng delivery, furnlshes to the vendor: any affldavLt,
statement or additlonal evldence, documentary or otherwlse, whlch
the tax commissl.on may requlre to assure proper adnlnistratLon of
the tax inposed under subdlvlslon (a) of sectlon eleven hundred
f lve. t r

B. That regulation sectlon 20 NYCRR 526.L5 defines the term rrresidenttl

with respect to nllltary personnel- as:



"(d) @. Any person' servlng Ln the Arned Forces ln
the Unlted States, whose place of abode ts situated on a Federal
niJ-ltary base or reservatlon Ls not a resldent of New York' unless
he was a resident of New York inmediately prior to hls entry into
servlce. Any person serving ln the armed forces of the Unlted
States, whose place of abode is sl tuated off  a Federal  mi l i tary
base or reservation ls deemed a resldent of New York.tt

C. That,  in accordance with sect ion 11f7(a) of the Tax Law and regulat lon

sect ion 20 NYCRR 526.Ls(d),  the pet i t ioner l ras l lable for sales tax on the

purchase of an autonoblle.

D. That sect lon 1L42 of the Tax Law provldes, in pertLnent Part ,  that:

rrln addition to the powers granted to the tax commission Ln
(Artlcle 28), lt ls hereby authorized and empowered:

1. To make, adopt and amend rules and regulatlons approprlate
to carrying out (Art ic le 28) and the purposes thereof. . ." .

Thus, reguJ-ation sectlon 20 I[YCRR526.Ls(d) was properly authorlzed by

s ta tu te .

E. That the Soldiersr and SaiLorst Civi l  ReLief Act does not prohibl t  a

state from Lmposing lts sal-es tax on servlcemen statloned thereln who are

resldents or domici l iar ies of other states (S"f f f"a" 
" .  

U"i t"a S ,  395 U.S.

L69, 23 L. Ed.zd. L82, 89 S. Ct.  L548).  Likewlse, the New York State Soldlersr

and sailorst civil- Relief Act contains no such prohlbltion (Mllltary Law,

Ar t l c l -e  13) .

F. That the petLt lon of Staff

denied.

DATED: Albany, New York

Sergeant Eduardo Ojeda, Jr. ls hereby

STATE TA)( COMMISSION

JUL 10 1985
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RECEIPT FOR CERTIFIED TAIL
NO INSUMNCE COVEMGE PROVIDED

NOT FOR INTERNATIONAL MAIL
(See Feverse)
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Rotum recelpt showing to whom,
Date, and Address of Dellvery


