
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitl.on
o f

Thom Norton & Co.
(Thonas Norton dlbla Thomas Norton & Co.) AFFIDAVIT OF MAILING

:
for Redeternlnation of a Deflclency or Revlsion
of a DetermLnatlon or Refund of Sales & Use Tax :
under Article 28 & 29 of the Tax Law for the Perlod
61U77-s l31 l80 .  :

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and eays that he Le an employee
of the State Tax ConrmlssLon, that he Ls over 18 years of age, and that on the
4th day of April, 1985, he served the wlthln notlce of Declslon by certlfled
maLl upon Thom Norton & Co. (Ttronas Norton dlb/a Thomas Norton & Co.), the
petltLoner ln the withln proceeding, by enclosLng a true copy thereof in a
securely sealed postpaid wrapper addreseed as follows:

Thom Norton & Co.
(Thonas Norton d/b/a Thomas Norton & Co.)
100 Laurel Lake Road
Brackney, PA 18812

and by deposLtlng same enclosed in a postpald properl-y addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted Statee Postal
Service wlthln the State of New York.

That deponent further says
hereln and that the address set
of the pet i t loner.

Sworn to before me thl-s
4th day of Aprl l ,  1985.

that the sald addressee is the petLtloner
forth on sald rilrapper 1s the last knorrn addrees

pursuant to Law sect lon L74
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Aprl1 4, 1985

Thon Norton & Co.
(Thomas Norton dlb/a Thomas Norton C Co.)
100 Laurel Lake Road
Brackney, PA 18812

Gentlemen:

Please take notlce of the Declsion of the State Tax Commlsston enclosed
herewlth.

You have now exhausted your rtght of revlew at the adnlnl.stratlve leveL.
Pursuant to sectl"on(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverge decision by the State Tax Connlssion may be Lnstituted only under
Artlcle 78 of the Civll Practloe Law and Rul-es, and must be conrmenced ln the
Suprene Court of the State of New York, Albany Countlr wlthln 4 nonths from the
date of thls not lce.

InquLrLes concerning the computatlon of tax due or refund allowed in accordance
lrith this decislon may be addressed to:

NYS Dept. TaxatLon and Flnance
Law Bureau - Lltlgatlon Unlt
Bullding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATB TAX COI'{MISSION

cc: TaxLng Bureauts Representatlve



STATE OF NBW YORK
, .

STATE TN( COMMISSION

In the lvlatter of the Petitlon

o f

THOM NORTON & CO.
(Thonas Norton dlbla Thom Norton &

for RevlsLon of a Determlnatlon or for
of SaLes and Use Taxes under ArticLes
of the Tax Law for the Perl.od June 1,
through May 31, 1980.

t o .

DECISION
co.  )

Refund
28 and
L977

Petitioner, Thom Norton & Co. (Thonas Norton d/b/a Thom Norton & Co.), 100

Laurel Lake Road, Bracknelr Pennsylvanla 18812, flled a petition for revlslon

of a determinatlon or for refund of sal-es and use taxeg under Articles 28 and

29 of the Tax Law for the period June 1, 1977 through liay 31' 1980 (Flle No.

39478).

A snaLl claims hearlng nas cormenced before John Watson, Hearl.ng 0fflcer'

at the offlces of the State Tax Conrmisslon, Buildlng 9, State Offlce Campus,

Albany, New York, on June 28, 1984 at 3:00 P.M., and was contlnued to concluslon

before Dennis M. Gal-llher, Ilearing Offlcer, at the same offlcee on October 31,

1984 at 5:00 P.M., wlth al l  documents to be submltted by December 5'  1984.

Petitloner appeared pro se. The Audlt Divlsion appeared by John P. Dlrgan, Eeg.

(Janes Del la Porta, Esq.,  of  counseJ.).

ISSUE

Whether petitioner has substantiated the claLn that saLea tax was lmproperly

assessed upon certaln sal-es al-l-eged to have been saLes for resale and/or eales

to organlzations exempt from tax.
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FINDINGS OF FACT

1. On July 20r 1981, fol-lowlng an audlt, the Audlt Divlslon issued to

petltloner, a sole proprietorshlp operated by Mr. Thomas Norton, a Notlce of

Determination and Demand For Payment of Sales and Use Taxes Due for the perlod

June 1, L977 through May 31, 1980 ln the amount of $4'450.82'  pl-us lnterest.

2. The aforeuentioned assesament was premised upon the baels that petltloner

coul-d not produce resale certiflcates and/or exemptlon certlflcatee ln support

of the claim that aLl sales made ln New York State were saLes for resale or

were made to organlzatlons not subject to tax.

3. At the June 28, 1984 hearlng, pet l t ioner presented six cert l f icates (S

resale certificates and I exempt organization certiflcate) whlch were accepted

by the Audit Division, in additlon to those certificates presented at the tine

of audit, as supportlng non-taxable sales to the organizatlons llsted thereon'

and the def ic lency rras accordingly reduced to $3r136.43 of addlt lonal tax, plus

lnterest. The recomputation worksheet speclfies the $3r L36.43 of tax remalnlng

at issue, the sal-es upon whlch such tax is computed and the flfteen indivldual

purchasers (organizatlons) to whom the sal-es rere tade.l

4. Petltloner sells blngo game supplies and equlpment to varlous grouPg

and organlzatlons ln New York State, and has been doing so since L975. It wae

not until the end of the perlod at lssue (ln or about April 1980) that petitloner

registered as a vendor ln New York State. Prior thereto, petitloner had

neither collected taxes nor filed sal-es tax returns in New York State.

The purchaser organizations specifled include 3 EI-ks Lodgee, 5 Moose
Lodges, an Eagles Lodge, a Knlghts of Columbus llal-l-, an Odd Fellows Lodge,
an Italian Amerlcan Club, an Owls Lodge, a Mohlcan Lodge, and an Order of
Red.men, aL1 l-ocated in New York State.
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5. Petltloner naintal.ns that the saLes at issue were made to tax exemPt

organlzations, speclflcally to otganLzations l-lcensed to conduct bingo gamea,

and that no tax ls due. Petitioner also asserts that since he was not a

registered vendor durlng the perlod at iesue he was not responsible to collect

and remlt tax on the sal-es at ieeue.

6. PetLtloner nas afforded a perlod of tlne attet the hearlngr speciflcally

until December 5, 1984, wlthln whlch to subnit resale andlot exempt organizatlon

certifLcates or affldavlts of exemptlon from any or all of the fifteen organlza-

tlons for which such certlflcates were not subuitted. No additLonal ltems were

subnlt ted by pet i t ioner.

CONCLUSIONS 0F LAI^I

A. That Tax Law sect lon 1101(b)(8)( i )(A) def lnes the term "vendor" to

lnclude, inter al la,  t t . . .  (a) person nakLng sales of tanglble pereonal property

or servtces, the recelpts from whlch are taxed by.. .  (Art lc le 2E of the Tax

Law).rr  Sect lon 1131(1) of the Tax Law def lnes "(p)ersons required to col lect

taxrf and t'per6on reguired to collect any tax lmposed by (Artlcl-e 28 of the Tax

Law)tt to include every vendor of tanglble personal property or servlces.

B. That Tax Law sectlon 1116(a) sets forth the condttione under whlch

certain organizations, speclfled therein, are afforded exemptlon from eales

tax. General Munlclpal Law eectlon 476.2 enconpaaaea a broader group of

organLzations defined as rrauthorlzed organlzatlon(s)rr whlch nay be ll.censed to

conduct blngo games. The aforesaid Tax Law sectlon does not lnclude, 1!g!g1

aLia, fraternal organlzatlons. Such organizatlons nay be exempt for lncone tax

purposes but not for sales tax purposes. Moreover, the test of organizatlonal

purpooe under Tax Law seetlon 1116(a) ls that the organlzatlon must be

"g!glg!y.tf organlzed for one or more of the enumerated exempt purposes. By
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contrastr the test applled to organizatlons seeking authorlzation to conduct

blngo games [General Munlcipal Law 5476.4] requlree only that one or more of

the noted exenpt purposes be a ttdominantrr purpose. Accordingly, lt does not

follow that sales to organizatlons licensed to conduct bingo gamee are, by

def lnl t lon, exempt from sales tax.

C. That lt is presumed that all receLpts fron sales of tangible personal

property or services are subject to tax, and petltioner bears the burden of

proving the non-taxablJ- l ty of the recelpts at lssue [Tax Law sect lon 1f32(c)] .

Pet i t ioner,  as a vendor (albei t  unreglstered unt i l  Apri l -  of  f980),  was thus

responsible to either collect and remit tax on the sales at lssue or, alterna-

tivelyr prove that the recelpts from such sales lrere not subject to tax.

D. That petitioner was unable to furnish exenption certlfi.cates (either

resale certificates and/or exempt organlzatlon certlflcates) taken ln good

faith from the organLzations to whom the sales at issue were made, the Preaen-

tatlon of which would have satlsfled petltionerts burden of proof (See NYCRR

532.4). Accordlngly, petitloner has fail-ed to support his burden of showing

that the sal-es at issue were exempt elther as sales for resale or rtere made to

organlzations exempt from sales taxes, and thus petltioner rernalne l-lable for

the tax at issue.

E. That the petition of Thon Norton & Co. (Thonas Norton d/b/a Thon

Norton & Co. ) ls hereby denied and the Notlce of Determlnatlon dated July 20'

1981, as reduced ln accordance wlth Flnding of Fact r t3rr ,  is sustalned.

DATED: Albany, New York STATE TAX COUMISSION

APR 0 4 1985
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