
STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
o f

James S. Nlsbet
Officer of ABC Furniture I'Iarehouse Co.

& Off lcer of Integri ty DLversl f led Services, Inc.

for Redetermlnation of a Deflclency or Revlslon
of a Determination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d s  9  l L / 7 s - I I l 3 0 / 7 5  &  6 l L l 7 5 - I I l 3 0 l 7 s .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comisslon, that he is over 18 years of age, and that on the
15th day of Aprll, 1985, he served the wlthin notLce of Declslon by certLfl.ed
naiL upon James S. Nlsbet, OffLcer of A3C Furnlture Warehouse Co. & Offlcer of
Integri ty Dl-versi f ied Services, Inc.,  the pet l t ioner ln the wLthln proceedlng,
by encl-osing a true copy thereof ln a securely sealed postpald wrapper
addressed as foLlows:

James S. Nlsbet
Offlcer of ABC Furnl.ture Warehouse Co.
& Integri ty Diversi f led Servlces, Inc.
1551 Charlesgate Circle
E.  Amhers t ,  NY I422I

and by depositing same enclosed i.n a postpaid properl-y addressed wrapper ln a
post offlce under the exclusLve care and custody of the United States Poetal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the Petitloner
herein and that the address set forth on said nrapper is the last known addrese
of the pet i t loner.

Sworn to before me this
15th day of Apri l - ,  1985.

zed to r
pursuant to Tax sec tLon 174
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In the lLatter of  the Pet i t lon
o f

James S. Nisbet
Offlcer of ABC Furniture Warehouse Co.

& Off lcer of Integrl ty Diversi f led Senrices, Inc.

for Redeterml-nation of a Deficlency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r L o d s  9  / L 1 7 5 - I L / 3 0 1 7 s  &  6 l L 1 7 5 - r r l 3 0 l 7 s .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrrnission, that he ls over 18 years of ager and that on the
15th day of April-, 1985, he served the wlthln notl-ce of Declsion by certlfled
mail upon Jeffrey A. Sellers, the representatlve of the petitloner in the
wlthin proceedlng, by encl-osLng a true copy thereof in a securely sealed
postpaid $rrapper addressed as foLlows:

Jeffrey A. Sel lers
Sl-l-verbergr Yood, Sellers & Ranm
635 Brlsbane BLdg.
Buffalo, NY 14203

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post offLce under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addreasee ls the rePresentatlve
of the petitioner herein and that the address set forth on sald wraPPer ls the
last known address of the representative of the petitioner.

Sworn to before me this
15 th  day  o f  Apr i l ,  f985 .

t o a
Tax



S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ T  Y O R K  L 2 2 2 7

Aprt l  15,  1985

James S. Nisbet
Officer of ABC Furniture Warehouse Co.
& Off lcer of Integri ty Dlversi f led Services, Inc.
1551 Charl-esgate Clrcle
E. Amherst, NY L4221

Dear Mr. Nisbet:

Please take notice of the Decislon of the State Tax Conmission enclosed
herewLth.

You have now exhausted your rlght of review at the adninLstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revlew an
adverse declsion by the State Tax Conmission may be Lnstituted only under
ArtLcle 78 of the Civil Practice Law and Rul-es, and must be comenced ln the
Suprene Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Bullding il9, State Campus
Al-bany, New York 12227
Phone # (518) 457-2070

Very truly yourst

cc: Pet l t lonerrs Representat lve
Jeffrey A. Sel- lers
Silverberg, Yood, Set-lers & Ramm
635 Brisbane Bldg.
Buffalo, NY 14203
Taxing Bureauts Representative

STATE TA)( COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon ;

o f :

JAI'{ES S. NISBET, Officer of :
ABC FURNITURE WAREHOUSE CO., and Offlcer

of INTEGRITY DMRSIFIED SERVICES, INC. :

for Revislon of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perl-ods September 1, :
1975 through November 30, L975, and June 1, 1975
through November 30, 1975, respect iveLy. :

DECISION

Peti t ioner,  James S. Nlsbet,  of f lcer of ABC Furni ture Warehouse Co.,  and

off lcer of Integri ty Diversl f ied Services, Inc. e 1551 Charlesgate Circle '  East

Anherst, New York L4221, flled a petltion for revisLon of a determlnatlon or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the perLods September 1, 1975 through November 30, 1975 and June I ' 1975

through November 30, I975, respect lvely (Fl le Nos. 51323 and 51324).

A formal hearlng lras corutrenced before Dennls M. Galllher, Hearlng OffLcer,

at the offLces of the State Tax Comrission, 65 Court  Street,  Buffalo,  New York,

on May 25, 1984 at 9:00 A.M.r and was cont inued to conclusion before the same

Hearing Off icer at the same locat lon on August 23, 1984 at 9:15 A.M. Pet l t ioner

appeared by Sl lverbergr Yood, Sel lers & Rarnm, Esqs. (Jeffrey A. Sel lers,  Eeq. r

of counsel). The Audit DivlsLon appeared by John P. Dugan, Bsq. (Deborah J.

Dw5rer,  Esq. r  of  counsel) .

ISSUES

I. Wtrether the notices lssued agalnst petltloner should be cancelled as

beyond the allowable perl"od of llnltations.
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II. t 'Ihether petltloner is a person responslble for the unpald taxes at

lesue pursuant to Tax Law secttons 1131 and 1133.

FINDINGS OF FACT

1. 0n May 28, 1980, the Audit Dlvlslon lssued a Notlce and Demand for

Paynent of SaLes and Use Taxes Due for the quarterly perlods June 1r L975

through August 31e 1975 and September 11 1975 through November 30, 1975 to

ttJames S. Nisbet -  V. Preeident,  Integrl ty Diversl f led Service, Inc. r  43

Chasewood Lane, E. Amherst, New York, L422In, reflectlng amounts due as follows:

Penalty Interest
T--To-.og

Perlod Ended Tax
8/3r l7s $ -o-
t r / 30175  4 ,859
TOTALS

2. 0n November 19, 1980, the Audlt Divlslon iesued a Notl.ce and Denand

for Palment of Sales and Use Taxes Due for the quarterly period Septenber 1,

1975 through Novenber 30, 1975 ln the amount of $1Lr954.59' plus penaLty and

lnterest,  to rrJames Nlsbet -  Responstble Off lcer,  A.B.C. Warehouse Furnl ture

Co. of Buffalo,  Inc.,  43 Chasewood Lane, East Anherst,  New York, L422L.n

3. f t r  Decembex L2, 1983, pet i t ioner f i led a pet l t lon for a hearing to

contest the aforementloned notlces, which petition was rejected as untl.mely

since it was not fll-ed wlthln ninety days of the lssuance dates of the noticeg.

Thereafter,  pet l t loner conrmenced a proceedlng pursuant to C.P.L.R. Art lcLe 78r

challenging the denlaL of hls petitlon for a heartng and al-leglng' Lnter 319'

that petttloner flrst received the notices at Lseue on September 26r 1983' when

he reeeived an lncome executton wlth the subJect notlces attached. The court

determlned, based on the facts presented, that there waa no assurance that the

notlces were malled ln accordance with the dates speclfled thereon' that there

was thus no presumptlon of recelpt of such notices (prlor to Septenbet 26,

1983), and that the ninety day period wlthin which to reguest a hearlng [Tax

$ :d: $  203 .43
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Law $f138(a) l  dld not cornmence to run as of the dates on the not lces. The

Court dlrected the State Tax Connlsslon to conduct a hearlng to revlew the

subject notices [l"latter of Janes S. Nlsbet, et al v. State Tax Commlsslon' _

Mlsc.2d _t Sup. Ct. ,  Albany County, Aprl l  9,  L984, I{1111ane, J. l .  The

lnstant proceedlnge folJ-owed.

4. A.B.C. Furniture tJarehouse Company (rrFurnlture") and Integrtty Diver-

sl f ied Servlces, Inc. (r tservlcestt)  were, unt l l  they ceased operat lonsr corpora-

tions engaged ln the respectlve buslnesses of retail furnlture and carpeting

sal-es and provlding carpet Lnstallatlon services. Petitloner and hls father-

ln-law lrere the prlncipal orrnera of Furnlture, whlch enployed 15 persons, and

Services, which enployed 4 or 5 persons. Petltloner held the tltLe of vlce-

president of both entLt les.

5. Sone tlme prior to November 24t L975, Furniture and Senrlces defaulted

on a note payable to and held by l"l,anufacturers and Traders Trust Company (ttthe

Bankrt). Thts note was secured by all of the aaaeta, lncluding lnventory, owned

by Furniture and Services. Pursuant to lts securlty agreement under the note

the Bank, at or about the tlne of default, seized the assets and assumed

conplete control over the operatlons of the two entlties.

6. On or about November 24, L975, James S. Nlsbet was effectlvely removed

as an officer of Furniture and Services, but was retained as an enployee of

these entities ln order that he could continue to receive a paycheck and

support hts fanlly. He functloned and performed solely at the dlrectlon of the

Bank, lts offlcers and agents. In hls capacity as an empLoyee of Furnlture and

Servlces subseguent to November 24, 1975, Mr. Nlebet exerclsed no control of

any kind or nature over the financial activLtles of the two ertitles.
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7. During the period between selzure and actual- closlng of the buslnessee,

the Bank controlled the flow of the corporattonsr fundsr pal-d all wages (lncludlng

petltionerts), hired lts own security personnel for the premlees and the

loading docks and directed that the corporatloner assete be sold off. After

selzure by the Bank, controJ., possession and access to the corporatlonsr check

books and records was denled petltloner. There lraa no advertisement of seizure

or j.lquidation of the businessee by the Bank, ostenslbly to nalntaln a facade

of buslness as usual and maxinlze selLing prices on the aesets belng liquldated.

8. Petltloner slgned checks from tlme to tlne after the Bank had selzed

the businesses. These checks were presented to petltloner for slgnature by one

Earl J. Boebel, who was present at the premises on behalf of the Bank.

9. Sales and use tax returns were prepared and fiLed for Furnlture and

Services for the perlod September 1, 1975 through November 25t L975. Petltloner

dld not partlcipate ln preparing or fll lng such returns nor dld he elgn the

returns. Checks were dralrn on the buslness bank accounts' payabl-e to the New

York State Department of Taxation and Finance, ln payment of the sales tax

obllgatlon of both Furnlture and Servi-ces for the period at issue. PetLtloner

slgned the checks but did not prepare them.

10. Subsequent to issuance, the Bank dLshonored the above checks, and

selzed the funds which were ln the noted businese bank accounts and applled the

eame funds to the outstanding balance due on the notes owed by the businesaea

to the Bank.

11. The dlshonored check drawn on Furnlturere account was submitted ln

evidence. Thls check was dated one month after the businesses were selzed' and

ref lected on l ts face, ln addlt lon to the pet l t lonerrs slgnature, the elgnature

of Earl J. Boebel. Mr. BoebeLrs signature was not on the check at the tlme
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when petltLoner slgned the check. None of the wrltlng on the check' other than

pet i t lonerrs slgnature, ls pet i t ionerts wrl t lng.

L2. The sales tax returns for Servlces and for Furnlture were undated,

unslgned' not Ln petitlonerrs handwritlng, did not bear petltlonerrs nome and

reflected the address 1738 Elunsood Avenue, Buffalo, New York. Petltloner dld

not fil-l out or flle any sales tax returns subsequent to the bankrs selzure of

the businesstes.

13. A January 2' 1976 nenorandum from Earl J. Boebel reflects that after

the Bankrs lntervent ion on November 25, L975, $1011851.07 out of $11Lr706.47 of

avallable funde were pald out to varLous busLness credltors by dlrectlon of the

bank' and that $7 164I.24 of. such availabLe funds were otherwlse encumbured,

thus leavlng $2rZL4.L6 after payouts. State taxes !f,ere not anong those ltems

paid by the bank.

L4. Pet l t ioner sold hls

lssue were addressed),  in or

Drlve, Amherst, New York, and

43 Chasewood Lane home (to whlch the notlcee at

about June 1975' purchased premlses at 89 Montbleu

thereafter sold this hone and moved to the

address notlces withCharlesgate Clrcle address. Petlttoner flled change of

the Postal Service when he nade each of these moves.

15. The notice of lncome executlon dated September 26, 1983 (see Flndlng

of Fact t'3tt) was addressed to 43 Chasebrood Lane and to petl-tionerra current

employer' Nothlngr Inc., 1738 Elnwood Avenue, Buffalo, New York, a futnlture

company for whlch he ls nanager. The latter address ls the same addreaa aa

that on the sales tax returns fLled on behalf of Furniture and Services.

f6.  PrLor to selzure, pet l t ioner and/or hie father- ln- law operated both

buslnesses, signed checks lncluding payroll checks, hlred and flred personnel-,

and signed tax returns.
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L7. Petltioner never fornal-Ly reslgned fron elther corporatLon.

18. Petitioner aaserts that slnce actual nottce of the unpaid taxes rtag

not recelved within three years of the period at lssuer the notlces must be

cancelled as untlmely.

CONCLUSIONS OF LAI'I

A. That sectlon 1133(a) of the Tax Law places pereonal llabillty for the

taxea imposed, col-lected or required to be collected under Artlcle 28 upon

I'every person required to collect any taxrr lmposed by said artlcl-e. Sectlon

1131, subdlvieion (1) furnLshes the followlng deflnltion for the term I'persons

requlred to col- lect taxrr:

rrrPersons requlred to col lect taxr or rperson requlred to col-Lect any
tax Lmposed by thls artl-cLef shall lncLude: every vendor of tanglble
personal property or servlces; every recipient of a,musenent charges;
and every operator of a hotel. Sald terms shall also lncLude any
offLcer or employee of a corporation or of a dlssolved corporatlon
who as such offlcer or employee ls under a duty to act for such
corporatlon ln conplylng wlth any requirement of this artlcle and any
member of a partnership.r t

B. That the notlces lssued to petitioner were not assessmenta agalnet

pet l t loner issued pursuant to sect ion 1138(a) [not ices of determinat ion and

denandl,  but rather nere not lces and demands for paynent;  1.e. '91f.bdemanding

that pet l t ioner,  assertedly a responslble off lcer of Furnl ture and Servlces'

pay the taxes due with respect to these ent i t les for the perlods at leeue.

C. That the instant bll-Ls lssued to petltloner do not seek the collectLon

of addltlonaL tax, but rather seek only the payment of that tax due and owing

but remaining unpald by Furnlture and Servlces. Accordlngly, the provlsione of

Tax Law section 1147(b), whlch llnlt the assessment of 41!@ tax to a

perlod of no more than three years from the date of the fll lng of a return are

lnapplicable, and the notices lssued against petitioner are not barred by
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operat ion of the statute of l in i tat lons (see Cadalso v.  State Tax Comrlssion,

_Misc .2d  ,  Sup.  Ct . ,  A lbany  County r  November  27 ,  1978) .

D. That finally, resolutlon of the lssue of personal- LlablLity for sales

tax due turns upon a factual determlnatl"on Ln each case (Vogel v. Depft. of

Taxat lon and Finance, 98 Misc.2d 2221' Chevlowe v. Koerner,  g5 Ml.sc.2d 388).

Relevant factors in naklng such detenninatlon lnclude, lqter alla, day-to-day

responsibilltles Ln the corporatLon, Lnvolvement in and knowledge of the

corporatLonts financial affalrs and its nanagement, the ldentity of who prepared

and slgned tax returns and the authority to slgn checks [Vogel, eupra; see a]-so

20 l,rYCRR 526.r1(b) I .

E. That durl-ng the period ln question, petltioner was not a person

responslbl-e for payment of the taxes at issue. He !ras, as a result of the

Bankrs takeover as descrlbed, effectively precluded from carrylng out the stePs

necessary to comply with the requirements of ArticLe 28. Petl.tlonerrs role wae

reduced to that of an employee actLng under the supervlslon of others. Although

he was an authorized sl-gnatory and dld sign buslness checks, this was done

under the control- and Lnstruction of other persons who, rather than petltionere

exerclsed conplete control over the financial aspects of Furnlture and ServLce.

F. That the petlt,ion of James S. Nisbet, officer of ABC Furnlture llarehouse

Co.,  and off lcer of Integri ty DLversl f led Servlces, Inc.,  Ls hereby granted and

the notLees and demand dated November 19, 1980 and l{ay 28, 1980, respectlveLy,

are cancell-ed.

DATED: Albany, New York

APR 1 5 1985
STATE TAX COMMISSION
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