
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the
of

National- Planning Data

PetLtl.on

Corporation

says that the said addressee ls the petltloner
set forth on said lrrapper ls the last known addrees

: AFFIDAVIT OF MAILING

for Redetermlnati.on of a Deficlency or Revlslon
of a Deternination or Refund of Sales & Use Tax
under ArtlcLe 28 & 29 of the Tax Law for the
Per lod  6  /  L l77-8131/82 ,

State of New York :
4 8 .  :

County of Al-bany 3

David Parchuck, belng duJ-y sworne deposes and says that he ie an employee
of the State Tax Conrrnisslon, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the wlthtn notlce of decl.slon by certlfled
mail upon NatLonal Planning Data Corporatlon, the petitloner Ln the wlthln
proceedLng, by encloslng a true copy thereof ln a securely seaLed postpald
wrapper addressed as fol-lows:

National Plannlng Data Corporation
20 Terrace HllL
I thaca, NY 14850

and by depositing same encl-osed ln a postpaLd properly addressed wrapper ln a
post office under the excluslve care and custody of the UnLted States Postal
ServLce within the State of New York.

That deponent further
herein and that the address
of the pet i t loner.

Sworn to before ne this
28th day of June, f985.

pursuant to Tax Law sect lon I74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the
of

National- Plannlng Data

Peti t lon

Corporatlon
AFFIDAVIT OF MAILING

for Redeternination of a Deflcl.ency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  6 /L /77-8 /31182.  :

State of New York :
s s .  :

County of Albany 3

Davld Parchuck, belng duly sworn, deposes and saye that he ls an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the wlthln not lce of declslon by cert l f led
nall upon MichaeL R. McEvoyr the representatlve of the petltloner ln the wlthln
proceedl.ng, b)r enclosing a true copy thereof in a securely sealed postpaLd
lrrapper addressed as foll-ows:

Mlchael R. McEvoy
Harter,  Secrest & Enery
700 Midtown Tower
Rochester,  NY 14604

and by deposltlng same encl-osed in a postpald properly addressed wrapper ln a
post office under the exclusLve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the representative
of the petitloner hereln and that the address set forth on said rf,rapper Ls the
Last known address of the representative of the petitloner.

Sworn to before ne thls
28th day of June, 1985.

6ter oat
pureuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 28, 1985

Natlonal Plannlng Data Corporation
20 Terrace Hi l - l
I thaca, NY 14850

Gentlemen:

Please take notice of the decision of the State Tax Comrnission enclosed
herewlth.

You have now exhausted your right of review at the adminlstratlve level-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse decLsion by the State Tax Comlssion nay be lnstituted onJ.y under
Artlcle 78 of the CivLl Practlce Law and Rules, and must be co"'menced ln the
Supreme Court of the State of New Yorkr Albany County, withln 4 months from the
date  o f  th is  no t lce .

Inquiries concernl.ng the computation of tax due or refund allowed in accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lttlgation UnLt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very trul-y yours,

STATE TN( COMMISSION

Petltloner I s Representative
Mlchael R. McEvoy
Harter,  Secrest & Emery
700 Midtown Tower
Rochester,  NY 14604
Taxing Bureauts Representative
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the PetLt ion

of

NATIONAL PLANNING DATA CORPOMTION

for Revision of a Determination or for Refund
of Sales and Use Taxeg under ArtLcles 28 and 29
of the Tax Law for the Periods June 1, L977
through May 31, 1980 and June 1, 1980 through
A u g u s t  3 1 ,  1 9 8 2 .

DECISION

Petl t ioner,  Nat ional Planning Data Corporat lon, 20 Terrace I I111, I thaca,

New York 14850, f l led a pet i t ion for revlsion of a determinat lon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the periods

June 1, L977 through May 31, 1980 and June 1, 1980 through August 31, L982

(File Nos. 32028 an.d 42625).

A fornal hearing was held before Frank trI. Barrie, Hearing Offl.cer' at the

offices of the State Tax Conmission, One Marlne Midland Plaza, Rochester, New

York ,  on  September  13 ,  1983 a t  1 :15  P.M. ,  w i th  a l l  b r le fs  to  be  subn i t ted  by

December 13, 1983. Pet l t loner appeared by Harter,  Secrest & Emery, Esqs.

(Michael R. McEvoy, Esq.,  of  counsel) .  The Audit  Dlvis ion appeared by John P.

Dugan, Esq. (Thomas Sacca, Esq.,  of  counsel) .  In addit ion'  on August 30, f983

the Audlt  Divls ion by John P. Dugan, Esg. (Thonas Sacca, Esq.,  of  counsel)  and

the pet i t ioner by Harter,  Secrest & Emery, Esqs. (Mlchael R. McEvoy, Esq.,  of

counsel) executed tr.ro separate stipulatlons of fact one for each of the periods

at lssue, whJ.ch are incorporated herein.

ISSUES

I. trIhether purchases

the lmposltion of sal-es and

by petitioner of computer equlpment are exemPt from

use taxes on the basis that such comPuter eguLpment
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was (i) used by petttioner to produce tanglble personal property by manufacturlng

or processing wlthin the meaning of Tax Law Sff15(a)(12) or ( i i )  used dLrect ly

and predominantly for research and development in the experimental or laboratory

sense w l th in  the  nean lng  o f  Tax  Law S11f5(a) (10) .

II. Whetherl puESusnt to Tax Law $1105-8, repair and uaintenance services

with respect to pet i t ionerts computer equipment are subJect to sales tax at the

reduced rate of two percent from September 1, 1980 to February 28'  1981, and

exempt from sales tax thereafter (assuming that the computer equipment is

predomlnantly used in the productlon of tanglble personaL property by manufac-

tur ing or processtng).

FINDINGS OF FACT

1. On September 20, 1980, the Audlt  Dlvls ion lssued a Not lce of Determl-

nation and Demand for Payment of Sal-es and Use Taxes Due agal.nst petlttoner

asser t lng  add i t iona l  use  tax  due o f  $21,059.33  on  purchases  o f  $300 '848.00  fo r

the period June 1, L977 through May 31, 1980. The pet i t ioner conceded that l t

ls l iable for tax ln the amount of $6,898.51 on purchases total- l ing $98,550.25

consistlng of recurring purchases, advertislng material purchases, and telephone

wats line purchases. The Audit Divlslon conceded that petltioner is not Liable

for tax in the amount of $2,268.87 on purchases total l lng $32,4I2.50 consist ing

of purchases of computer software, furnlture and computer tapes for resale.

Remalning at issue are purchases of a computer, comput,er ternlnals and air

conditioning equipment required for the operation of the computer (hereinafter,
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rrcomputer equipment") in the amount of $169,885.02 represent lng $11,891.95 of

the total  amount of tax asserted in the Not ice. l

2. On December 7, 1982, the Audit Divlsion lssued a Notlce of Determlnatlon

and Demand for Payurent of Sales and Use Taxes Due against petltloner asaertlng

addit ional sales and use tax due of $90,807.27 on purchases subJect to tax of

$5251818.00 for the perlod June 1, 1980 through August 31, L982, The pet l t loner

conceded that l t  ls l lable for tax ln the amount of $2,330.82 on purchases

total l ing $33,297.54 consist ing of recurr ing purchases, furni ture and phone

purchases. Remaining at lssue for thl.s latter perlod are purchases of a

computer and conputer terminals (hereinafter, rrcomputer equipment") ln the

amount of $450,32I.75 represent ing $3L,522.52 of the total  amount of tax

asserted ln thls second Notice. In addlt lon, a port ion of the tax asserted to

be due on purchases of repalr and maintenance servLces to the comPuter egulpment

ls also ln dispute as fol lows:

DATE PURCHASES TN( ASSERTED TN( CONCEDED

6 l r /80 -8 /31 /80  $  3 ,713 .s0
9 l r /80-2 /28181 r r ,028.32
3 l t l8 t -813t182 27 ,457.25

TOTALS

$ 2s9 .9s
7 7 L . 9 8

I  , 9 2 2 . 0 0

$2s9 .9s
220.57
-0-

$2568$42 , r99 .07  $2 ,953 .93

3. Pet i t ioner ls a New York corporat lon with i ts pr inclpal of f ice and

productlon facitities loeated Ln lthaca, New York. It ls engaged in the

business of produclng graphics (including chartsr graphs and maps), comPuter

The partles stipulated as follows: "The computer equipment (lncludlng the
air condltionlng equlpment which according to the partles was required for
the operation of the computer) constltutes a sl.ngle functloning unlt and
should be treated as one piece of equlpnent, all of which l.s either
subject to sales tax or exempt from sales tax.r l
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tapes and printed representatlons of customer-suppl-ied informatlon or of infor-

matlon whLch was collected, analyzed, and nade publlcly avall-able by the Unlted

States Department of Courmerce, Bureau of the Census (hereinafter, ttCensus

Bureautt) .  The pr lncipal-  types of pet l t ionerrs products may be cLasslf led as

either graphlc products or reproductlon products. Its customers lnclude most

of the Fortune fLve hundred corporatlons and urban planners.

4. Wl. th respect to pet i t lonerfs graphl.c productsr the pet i t loner takes

customer-suppJ-ied or publlcly-available Census Bureau data and uses lts comPuter

equipment to produce graphs and maps of such lnformatlon.

For exampJ-e, petitloner was provided with data by the Church of Jesua

Chrlst of Latter Day Salnts concernlng responses to the Churchrs advertlelng

campaign in the Readerrs Digest.  Pet l t ioner took the data and by use of l ts

computer equipment produced three maps of the United States which dl-splayed

such data in a graphic way. The computer equipment, by utlLLzLng a complex

computer program calLed t tOdysseyt ' ,  c lassl f ied the data and created al l  of  the

necessary movements for the pens to draw representational maps.

5. With respect to pet l t tonerts reproduct ion products, l t  takes publ lc ly

available Census Bureau data and produces exact repllcations of such data on

computer tape or in printed form. It reproduces such data, according to

pet i t ionerrs vlce-president,  Peter PavL Zad,ar l lk,  Jr. ,  rrat  a pr ice a bl t

cheaper than the Bureau of Census itself can sel-l them for, because of government

bureaucracy and overhead.rt

6. The eomputer equfpnent purchased durlng the flrst perlod at lssue'

June l, 1977 through May 31, 1980, ls used one hundred percent of the tlme to

produce graphic products. The computer equipment purchased durlng the second

period at issue, June 1, 1980 through August 31, 1982, ls used thir ty Percent
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of the tlme to produce graphlc products, forty percent of the tlme to produce

reproductlon products and the remainder of the tine to produce other mlscellaneous

products (not specifieally descrlbed in the record hereln) and for adrnlnlstratlve

u s e s .

7. A11 of the computer equlpment had a useful life ln exceas of one year

and was used direct ly in the product ion of pet i t ionerrs products.

8. The repair and maintenance services at issue Ln the December 7, L982

assessment nere performed with respect to the computer equipment at lssue ln

that assessment.

9. Petit,foner included ln lts brief proposed flndlngs of fact and conclu-

slons of law. The proposed findings of fact nunbered one through thirteen are

lncorporated lnto and made a part of this declslon. However, the State AdninL-

strative Procedure Act $307 requires a ruling upon each proposed flndl.ng of

fact only. There ls no provlslon ln the law or regulations that requlres a

ruling on proposed concl-usions of law, Therefore, no rullng is made concernlng

pet i t ionerrs proposed conclusl-ons of Iaw, al though they were careful ly consldered

in rendering the Conclusions of Law, infra.

CONCLUSIONS OF LAW

A. That Tax Law sect lon t115(a) exempts certaln receipts from sales and

use taxes incLuding receipts from the sale of the fol-lowing:

tt(12) Machinery or equipment for use or consumption dlrectly and
predominant l-y in the product lon of tangible personal property. . . for
sa le ,  by  manufac tur ingr  pEocess ing . . . t t .

B. That manufacturlng ls defined tn 20 NYCRR 53f.2(b) as follows:

I'Manufacturing is the productlon of tanglble personal property
that, has a different identity from its lngredlents.
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C. That I 'processing" ls def lned in 20 NYCRR 53L.2(e) as fol lows:

ttProcesslng ls the performance of any service on tanglble
personal property whieh effects a ehange in the nature, shape or form
of  the  proper ty . "

D. That in order for petitionerrs computer equlpment to be exeupt from

sales and use tax lt must be used to produce tangLble personal property for

sale by manufacturlng or processLng. The computer equlpment is not involved ln

manufacturing the graphics, computer tape and printed representatlong described

ln FindLng of Fact "3t', *pg. The computer egulpment is also not involved ln

processing as the eguipment only acts upon information which Ls intanglbl-e

personal property. Therefore petitionerfs purchase of computer equJ.pment ls

properl-y subject to sales and use taxes

E. That,  pursuant to Tax Law sect ion 1105-8, receipts from the sale of

the services of instal-ling, repal.ring, malntalning or servlcing tangible

personal property used dlrectly and predominantly in the production of tanglble

personal property for sale are taxed at the reduced tax rate of two percent

fron September 1, 1980 to February 28, 1981 and are exempt from the sales tax

thereafter. Since the computer equlpment nas properly subject to sales and use

taxes, as noted ln Concluslon of Law t tDt ' r .SI3, repair  and maintenance services

were subJect to sales and use taxes at the ful1 tax rate.

F. That petltioner is not entitled to an exemptlon from tax under Tax Law

sect ion f115(a) (10) because the computer equlpment at Lssue was not used

dlrectly and predomlnantly for research and development in the exPerlmental or

laboratory sense.

G. That the Audlt Divlsion is

and demand for payment of sales and

io accordance wlth Flndings of Fact

directed to modlfy the notices of determinatlon

use taxes due as agreed to by the parties

tt l t t  and t '2t ' ,  ggpE.



- 7 -

H. That the petitlon of Nat,lonal PLanntng Data Corporation ls granted to

the extent noted in Concluslon of Law ttGtt, supra, and that except as so granted,

the pet l t ion in al l  other respects ls denled.

DATED: Albany, New York STATE TAX COMMISSION

JUN, e I p8s
PRESIDENT
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