
STATE OF NEW YORK

STATE TN( COMMISSION

In the I'fatter of the Petitions
of

Naro Auto Repal.r Service Center, Inc.

for Revlslon of Determinations or for Refunds of
Sales & Use Taxes under Articles 28 and 29 of the
Tax Law for the Perlod September 1, 1978 through
August 31, 1982.

In the Matter of the Petltions
of

Joseph Bennlcl

for Revl-sion of Determinations or for Refunds of
Sal-es & Use Taxes under Artlcles 28 and 29 of the
Tax Law for the Perlod September 1, 1978 through
August 31, L982.

AFFIDAVIT OF MAITING

In the Matter of the Petltj.ons
o f

Stefano Bennl.cl

for RevLsion of Determlnatlons or for Refunds of
Sales & Use Taxes under Articles 28 and 29 of the
Tax Law for the Perlod September 1, 1978 through
August 31, 1982.

Stat,e of New York :
s s .  :

County of Al-bany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commlsslon, that he ls over 18 years of age, and that on the
I6th day of Julyr 1985, he served the withln not lce of Decislon by cert i f led
nal l  upon Narco Auto Repalr  Servl .ce Center,  Inc.,  the pet l t loner ln the wlthln
proceedl.ng, bI .enclosing a true copy thereof ln a securely sealed postpaid
wrapper addressed as fol lows:

Narco Auto RepaLr Servlce Center, Inc.
925 Nepperhan Avenue
Yonkers, NY 10703

and by depositing same enclosed ln a postpald properly addressed wrapper Ln a
post offlce under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.
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Affldavlt of Malllng

That deponent further says
hereln and that the address set
of the pet i t l .oner.

Sworn to before ne thls
16 th  day  o f  JuLy ,  1985.

te r
sect ion L74

addressee ls the pet i t ioner
rrrapper ls the last knonrt addrees

that the sald
forth on sald

r l .zed to
Pursuant to Tax



S T A T E  O T  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  1 2 2 2 7

July  16,  1985

Narco Auto Repair Servlce Center, Inc.
925 Nepperhan Avenue
Yonkers, NY 10703

Gentlemen:

Please take notj.ce of the Declslon of the State Tax Coml.sslon enclosed
herewlth.

You have now exhausted your rtght of review at the admlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse decislon by the State Tax Conrmlsslon may be lnstltuted only under
Article 79 of the Civll Practi.ce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date  o f  th is  no t lce .

Inquiries concernlng the computatl.on of tax due or refund all-owed ln accordance
with this decislon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unit
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yourst

STATE TAX COMMISSION

cc: Pet l t lonerrs Representat ive
Dominick DrAnbrozio
462 South Broadway
Yonkers, NY 10705
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the
of

Naro Auto Repair Service

for Revislon of DetermLnations or
Sal-es & Use Taxes under Artlcles
Tax Law for the Period Septenber
August 31, L982.

Pet i t lonB

Center ,  Inc .

for Refunds of
28 and 29 of the
1, 1978 through

In the Matter of the Pet l t lons
of

Joseph Bennicl

for Revlelon of Determinations or for Refunds of
Sales & Use Taxes under Artlcles 28 and 29 of the
Tax Law for the Perl.od September 1, 1978 through
August 31, L982,

AFFIDAVIT OF I,IAILING

In the Matter of the Pet l t lons
of

Stefano Bennlcl

for Revlsion of Determinatlons or for Refunds of
Sales & Use Taxes under Articles 28 and 29 of che
Tax Law for the Period September l, 1978 through
August 31, 1982.

State of New York :

County of Al-bany :

Davld Parchuck, being duly sworn, deposes and aaye that he ls an enployee
of the State Tax Comlssion, that he ls over 18 years of age, and that on the
I6th day of July,  1985, he eerved the withl .n not lce of Declslon by cert l f led
mall upon Joseph Bennlci, the petttloner l.n the rrrlthtn proceeding, bI enclosing
a txue copy thereof in a securely sealed postpald ltrapPer addressed as followe:

Joseph Bennlci
1673 Suunlt  Street
Yorktown lleights, NY 10518

and by deposltlng same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.
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Affidavlt of Malling

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before me this
15 th  day  o f  Ju ly r  1985.

Pursuant to

addressee ls the pet l t loner
wrapper ls the last known address

that the said
forth on sald

L5w
lster oat

sect ion
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J u l y  1 6 , 1 9 8 5

Joseph Bennlcl
1673 Sumit Street
Yorktown Helghts, NY 10518

Dear Mr. Bennici:

Pl-ease take not lce of the Declsion of the State Tax Comission enclosed
herewl.th.

You have now exhausted your rlght of revlew at the admlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revielt an
adverse decislon by the State Tax Cornmlssion may be instltuted only under
Article 78 of the Civll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 oonths from the
date of thLs not lce.

Ingulries concerning the computation of tax due or refund allowed In accordance
with thLs declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litigatlon Unit
Butlding /19, State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours'

STATE TN( COUMISSION

Peti t loner I  s Representat, lve
Domlnick DrAmbrozio
462 South Broadway
Yonkers, NY 10705
Taxing Bureauts Representative

c c :



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlons
of

Naro Auto Repair  Service Center,  Inc.

for Revision of Determlnations or for Refunds of
Sales & Use Taxes under Artlcles 28 and 29 of the
Tax Law for the Perlod Septenber 1, 1978 through
August  31 ,  L982.

In the Matter of the Petltions
of

Joseph Bennici

for Revieion of Det,eruinations or for Refunds of
Sales & Use Taxes under Artlcles 28 and 29 of the
Tax Law for the Perlod Septenber 1, 1978 through
August  31 ,  L982.

AFFIDAVIT OF MAILING

In the Matter of the Pet l t lons
of

Stefano Bennlci

for Revislon of Determlnatlons or for Refunds of
Sales & Use Taxes under Art ic les 28 and 29 of the
Tax Law for the Perlod September 1, 1978 through
August  31 ,  1982.

State of New York :
s s .  3

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Conrrnlsslon, that he ls over 18 years of age, and that on the
16th day of July,  1985, he served the wlthln not ice of Decl.s lon by cert i f led
malL upon Stefano Benniclr the petltloner ln the within proceeding' by
encJ-oslng a true copy thereof in a securel-y sealed postpaid wrapper addressed
as fol lows:

Stefano Bennlcl
2933 Mead Street
Yorktown I I ts. ,  New York 10598

and by deposlting same enclosed in a postpald properly addressed wrapper in a
post offl.ce under the excLusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.
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Affldavlt of Maillng

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne thl.B
16th  day  o f  Ju ly ,  1985.
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that the
for th on

said addressee
sald wrapper ls

ls the pet l t loner
the last known address
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Naro Auto Repalr ServLce

for Revlslon of Determfnatl.ons or
SaLes & Use Taxes under Art lcLes
Tax Law for the Period September
August 31, 1982.

Pet i t ions

Center ,  Inc .

for Refunde of
28 and 29 of the
1, 1978 through

In the Matter of the Petitlons
of

Joseph BennLci

for Revlslon of Determlnatlons or for Refunds of
Sal-es & Use Taxes under Articles 28 and 29 of the
Tax Law for the PerLod September 1, 1978 through
August 31, L982.

AFFIDAVIT OF MAILING

In the Matter of the Petl.tlons
o f

Stefano Bennicl

for Revlslon of Determinatlons or for Refunds of
SaLes & Use Taxes under Articles 28 and 29 of the
Tax Law for the Period September 1, 1978 through
August  31 ,  1982.

State of New York :
6 S .  :

County of Albany :

David Parchuck, belng duLy sworn, deposes and says that he ls an enployee
of the State Tax Conrmisslon, that he ls over 18 years of age' and that on the
16th day of July, 1985, he served the within ootlce of Decislon by certlfied
mai l  upon Donlnlck DtAmbrozio, the representat ive of the pet l t loners in the
within proceeding, bI encloslng a true copy thereof in a securely eealed
postpaid !ilrapper addreseed as follows:

Donlnlck DrAmbrozio
462 South Broadway
Yonkers, NY 10705

and by deposltlng same enclosed ln a postpaid properl-y addressed wrapper in a
post off lce under the excl ,uslve care and custody of the Unlted States Postal
Servlce withln the State of New York.
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Affidavit of llalling

That deponent further says that the said addressee ls the representatlve
of the petltloner hereln and that the address set forth on sald rtrapper ie the
l-ast known address of the representatlve of the petitioner.

Sworn to before me this
16 th  day  o f  Ju ly ,  1985.

thortzed to
pursuant to Tax
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Ju ly  15 ,  1985

Stefano Bennici
2933 tttead Street
Yorktown l l ts.r  New York 10598

Dear Mr. Bennlcl :

Please take notlce of the Decision of the State Tax Commission enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedl.ng ln court to revlew an
adverse declsLon by the State Tax Connisslon nay be lnstituted onl-y under
Article 78 of the Clvil Practice Law and Rulesr and must be cornmenced ln the
Supreme Court of the State of New York, Albany County, Itithln 4 nonths from the
date of thls not lce,

Inquiries concernlng the computatlon of tax due or refund allowed ln accordance
with thls decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unlt
Bull-ding #9, State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yourst

STATE TN( COMMISSION

Petl t loner t  s Representat ive
Dornlnick DrAmbrozl.o
462 South Broadway
Yonkers, NY 10705
Taxlng Bureaur s Represent,atlve

c c i



STATE OF NEW YORK

STATE TN(.COMMISSION

In the llatter of the Petl.tl.ong
:

o f

NARO AUTO REPAIR SERVICE CENTER, INC.
i

for Revislon of Determlnations or for Refunds
of Sal-es and Use Taxes under Articles 28 and, 29 i
of the Tax Law for the Perlod September 1, 1978
through August 31, f982.

In the t"latter of the Petl-tlons
i

o f

JOSEPH BENNICI
:

for RevlsLon of Deternlnations or for Refunds
of Sales and Use Taxes under Articles 28 and 29 !
of the Tax Law for the Period September 1' L978

DECISION

through August 31, L982.

In the llatter of the Petitions

o f

STEFATiIO BENNICI

for Revislon of Determlnatlons or for Refunds
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod September 1' L978
through August 31, 1982.

Petltloners, Naro Auto RepaLr Service Center, Inc., 925 Nepperhan Avenue,

Yonkers, New York 10703r Joseph Bennlci, 1673 Sumit Street, Yorktown llelghts'

New York 10598, and Stefano Bennl.cl, 2933 Mead Street, Yorktown tleLghte' New

York 10598, flled petLtLons for reviston of determtnatlons or for refunds of

sales and use taxes under ArtLcles 28 and 29 of the Tax Law for the period

September 1, 1978 through August 31, 1982 (Ft le Nos. 45911, 46038 and 46364).
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A consol-idated hearing was heLd before Danlel J. Ranalli, Ilearlng Officer'

at the offices of the State Tax Cornmission, Two llorld Trade Center, New Yotk,

New York, on Apri l  I ,  1985 at 1:15 P.M, Pet i t ioners appeared by Vlncent P.

DrAndrea, Esq. and Doninick DrAmbrozlor C.P.A. Ttre Audlt Dlvision appeared by

John P. Dugan, Esg. (Lawrence A. Newman, Esq.,  of  counsel) .

ISSUE

Whether petitioners lrere properl-y subject to the fraud penalty for wlllful

fal.lure to pay sales tax.

FINDINGS OF FACT

1. On June 10, 1983, as the result  of  a f ie ld audlt ,  the Audlt  Divls lon

lssued two notices of determinatlon and demands for payment of salee and use

taxes due against petltloner Naro Auto Repalr Service Center, Inc. ("Narott).

The flrst notice was ln the amount of $165 1614.70, plus fraud penalty of

$82,807.30  and in te res t  o f  $71,64 I .36 ,  fo r  a  to ta l  due o f  $320 '063.36  fo r  the

period September 1, 1978 through February 28, L982. The second notLce was ln

the  amount  o f  $11,131.83 ,  p lus  f raud pena l ty  o f  $5 ,565.91  and in te res t  o f

$1 ,369.32 ,  fo r  a  to ta l  due o f  $18,067.06  fo r  the  per lod  March  1 ,  1982 th rough

August 31, 1982. On the sane date, identlcal notlces were lssued agalnst

petltioners Joseph Bennlci and Stefano Bennicl as president and secretary-

treasurer,  respect ively '  of  Naro.

2. Naro, by tts president, Joseph Bennicl-, had executed consents extendLng

the period of llmttatlon for assessment of sales and use taxes for the perlod

September 1, 1978 through February 29'  1980 to June 20, f983.

3. Petitioners operate a servlce station whlch sel-ls gaeollne and provldes

auto repalrs. On auditr the audltor discovered that bank deposlts of Naro

exceeded l ts gross eales reported on i ts sales tax returns by $118501851.30 for
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the entire audlt perJ.od. Gross sal-es reported on Narors federal corporatlon

tax return agreed wlth the bank deposlts. The records availabl-e for audlt were

lncompLete; there were only scattered invoices and a cash dlsbursenents Journal

available to do a markup test. The auditor conducted a markup test on gasoLlne,

autonobile parts, o11 and clgarette sales and deternlned taxable sales to be

$2,982,357.91 .  Pet l t loners  had repor ted  taxabLe saLes  o f  $780r469.00 ;  thus ,

addit ional taxabl-e sales were $2,201,888.91 resuLt ing ln addlt lonal tax due of

$176,746.53. Becauge of the large dlecrepancy between grose salee reported on

sales tax returns and gross sales reported on corporation tax returns and bank

deposLts, the Audlt Dlvlslon lnposed the fraud penaLty. Petltloners do not

contest the amount of additlonal tax found to be due; rather, they are contestLng

only the impositlon of the fraud penaLty.

4. Joseph and Stefano BennicL were born in Siclly and attended school

there through the flfth grade. They have received no fornal educatLon beyond

that grade and neither petitLoner can read or write Engllsh. Joseph BenntcL

learned automobile mechanics in the Itallan Army and later worked as a mechantc

ln a foundry in France. The Bennlcls came to the Unlted States ln 1960 and

worked for various garages and auto dealers until 1978.

5. In 1978, the Bennicls organized Naro to operat,e their own servlee

statlon. Wtren the station first opened, two men vlsited the BennLcis and

represented themsel-ves to be a certified publlc accountant and an aceountant'

respectlvely, who speclal-ized in keeplng the books and records of service

statlons. In fact, the certified publlc accountant waa not certified nor was

he a llcensed publlc accountant. The other man, who worked for the accountant'

hras not an accountant but was, at most, a bookkeeper. The Bennicis, however,

due to their inabll-lty to read and wrl.te Engl-Lsh, turned over alL thelr books
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and records to the accountant who assured them that he would handle all thelr

bookkeepl.ng and accounting matters.

6. Joseph Bennici took all- statements and lnvolces which he recelved ln

the nall or from suppl-iers and placed then in a drawer in a desk and turned

them over to the accountant perlodlcal-ly. The accountant or the bookkeeper

reconciled petltlonerst checklng account, maintained Narors books and recorda

and prepared all checks and tax returna for Joseph Benniclts slgnature. An

employee of Naro would asslst Mr. Bennlcl in reviewl.ng the nall to deterulne

which statements shoul-d be saved for the accountant.

7. PetLtLoners had one gasoline suppller durlng the perLod J.n lesue wlth

whom they had a ful-l nalntenance agreement. The terms of the agreement calLed

for the suppller to set the punp prfces, supply gas and repalr the punps lf

there were probl-ems. Ttre supplier also provlded slgns with gasollne prlcee for

the station. The pump prlces were 6et by the suppller to allow petltLoners to

recelve three cents per gallon profit. When gasoline was delivered, the truck

driver made out the check for the proper amount and one of the Bennicis wouLd

slgn lt. Occaslonally, when nelther brother was golng to be avaiLabl-e at the

time of dellvery, a mechanlc employed by petttloners would prePare a blank

check payable to the suppller. Joeeph Bennlcl would sl.gn the check and leave

it for the drLver who would fll-l ln the proper amount and leave a receipt.

8. Durlng the audit, Joseph Bennicl notlfled the accountant thac there

were problems. The accountant assured Mr, Bennlci that he was tttaklng care of

everythl-ng.rr In fact, the auditore lrere never able to contact the accountant,

who has slnce entered a sanatorium. Ttre audltors lrere able to meet wlth the

accountantrs ernpl-oyee once. During the rneetlng, he was uncooperatlve and couLd

not explaln the discrepancles Ln the books and records whlch he had prepared.

After the meetLng, the auditors could no longer contact the employee and
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petltloners have not heard from or seen the employee sLnce. Petitlonera

have lnstituted a lawsuit against the accountant and his employee.

9. The audltors advlsed petitloners to retain a new accountant and an

attorney, which pet i t loners did. Moreover,  the Bennlcis cooperated to the

best of thel-r abiltty in provldlng the audltors with whatever records lrere

requested once they discovered that theLr prior accountant and hls employee

were avoiding contacE wiuh the auditors.

CONCLUSIONS OF LAW

A. That sect ion 1145(a)(2) of the Tax Law provides:

t'[i]f the failure to flle a return or to pay over any tax to the tax
commlsslon nithLn the tlme requlred by this article Ls due to fraud
there shall- be added to the tax a penal-ty of, f.Lfty Percent of the
amount  o f  the  tax  due. . . " .

The standard of proof necessary to support a flnding of fraud requlres "clear,

deflnite and unmistakabl-e evldence of every element of fraud, lncludlng w111fu1'

knowledgeable and lntentlonal wrongful acts or omlssions constitutLng false

representations, resulting in del-lberate nonpayoent or underpayment of taxes

due and owingtt (Matter of Cardinal- Motors, Inc., State Tax Conrmission, July 8'

1983; Matter of [alter Shutt and Gert , State Tax Comnlsslon, June 4,

1982). The only basls for lmposition of the fraud penalty put forth by the

Audlt Division was the large dlscrepancy between bank deposlts and gross sales

reported on sales tax returns. When viewed ln Ltght of the BennLci brothersr

lnabtlity to read and wrlte Engl-ish, thelr linited fornal education, and theLr

complete reliance on an accountant who appeats to have been less than reputable,

the discrepancy factor ln and of ltself ls not clear and convincing evldence of

fraud. Therefore, the fraud penalty inposed under sect lon 1145(a) (2) ot  the Tax

Law is cancel led.
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B. That the petltlons of Naro Auto Repalr Service Center, Inc. r Joeeph

Bennlcl and Stefano Bennl.cL are granted to the extent Lndlcated Ln Conclusion

of Law "Ar'; that the Audtt Division ls dl.rected to nodlfy the notices of

determlnatton and demands for paynent of sales and use taxea due lssued June 10,

1983 accordlngly; and that, except as so granted, the petitions are ln all

other reapects denled.

DATED: Albany, New York STATE TAX COI'I}IISSION

JUL 1. s 1985



..J

P  t l 1 5  b 1 0  9 1 ,  t f

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOED
NOT FOR INTERNATIONAL MAIL

/See Feverse/

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVTDED
NOT FOR INTERNAIIONAL MAIL

(See Reverse)

P 815 b i0  1 -1 ,3

RECEIPT FOR SERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED

NOT FOR INTERNATIONAL MAIL

P 015  b10  . t l s

RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIOED

NOT FOR INTERNATIONAL MAIL

(See Reverse)

t
C'
d

?
!€
o

q
q
I
ul
3

I

?

9
!o
rt

+(o
o

ct

ct
o
ot

ri
o
lr
o
o
6
c:t

E
olr

6l
ao
g)

d
o
lr
d
o
cO
cqt

Hoturn Receipt Showing
to whom and Date Delivered

Fetum rec€ipt showing to whom,
Date, and Address ot Delivery

TOTAL Postage and Fees

c{
6
ot

rio
lr
(t
o
o(r'
E
o

]L
(t,
A

P 015  bq0  3 l ,h

r?
I
o
t
rt
+o
o

o
q
c'
ct6.
=
.i

c|€
o

ri
o
lr
d
c,€
ci!

E
o
lt
0
A

Return R€ceipt Showing
to whom and Oate Dellv6r6d

Return receipt showing to whom,
Dat6, and Address ofDellvery

Return Rec€ipt Showing
to whom and Dat€ DellveredReturn ReceiDt Showino

to whom and Date Deliiered
Return rscaipt showing to whom,
Date, and Address ol oeliveryReturn feceipt showing to whom,

Oate, and Address ofDetivery
TOTAL Postage and Feos

TOTAL Postage and Fees


