
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

N.B.E.  Produc t ions  L td .

for RedeteroLnatlon of a Deflclency or Revl.sion
of a Deterninatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  12 /  I  /7  6 -21  29  |  80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commlssion, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the withtn notice of Decislon by certlfled
maiL upon N.B.E. Product ions Ltd.r  the pet i t loner Ln the wlthl .n proceedlng'
by enclosing a true copy thereof in a securely sealed postpald wrapper
addressed as fol lows:

N.B.E.  Produc t lons  L td .
202 E. 35rh sr .
New York, NY 100f6

and by deposLting same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the exclusLve care and custody of the Unlted Statee Poetal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the petltloner
heretn and that the address set forth on said rilrapper is the last known addrees
of  the  pe t i t ioner .

Sworn to before me this
6th day of February, 1985.

s te r  oa t
sect ion



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the lfatter of the Petltlon
o f

N.B.E.  Produc t lone L td .

for Redetermlnatlon of a DefLclency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  L2 /  |  17  6-2 /  29  180.

AFFIDAVIT OF }TAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, depoees and says that he ls an employee
of the State Tax Comission, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the wlthln not lce of Declelon by cert l f led
mail upon Robert Stlllnan, the representatl.ve of the petLtloner Ln the wlthln
proceedlng, by encloslng a true copy thereof ln a eecurely sealed postpald
wrapper addressed as fol lows:

Robert Stillnan
Bernstein, Fox & Goldberg
424 l.Iadtson Ave.
New York, NY 10017

and by deposlting sane enclosed ln a postpald properly addressed ltrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee is the rePresentatlve
of the petltLoner hereln and that the address eet forth on said r,vraPpel ls the
last known address of the representatlve of the petitioner.

Sworn to before me this
5th day of February'  1985.

ter oat
sect ion 174pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

N.B.E.  Produc t lons  L td .
2O2 E.  35 th  S t .
New York, NY 100f6

Gentlemen:

Please take not lce of the Decislon of the State Tax Connlsslon enclosed
herewith.

You have now exhausted your right of review at the adulnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse decislon by the State Tax Connnlssion nay be instituted only under
Artlcle 78 of the CLvil Practice taw and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inqulries concerning the computation of tax due or refund allowed ln accordance
wlth this decision mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgatlon Unit
Building #9, State Campus
Albany, New York 12227
Phone #  (518)  457-2A7A

Very truly yourst

STATE TAX COII{MISSION

cc:  Pet i t ioner rs  Representa t lve
Robert Stilluran
Bernstein, Fox & Goldberg
424 Madison Ave.
New York, NY 10017
Taxing Bureauts Representat lve



SfATE OF NEW YORK

STATE TA)( COMMISSION

In the I'l,atter of the Petltlon

o f

N.B.E. PRODUCTIONS, LTD.

for Revlslon of a Determination or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period December
through February 29p 1980.

DECISION

Refund
28 and 29

1 ,  Lg76

Petl t ioner,  N.B.E. Product ions, Ltd. ,  202 East 35th Street,  New York'

York 10016, flled a petltlon for revision of a determlnatlon or for refund

sal-ee and use taxes under Artl-cLes 28 and 29 of the Tax Law for the perLod

December 1, 1976 through February 29, 1980 (FiLe No. 35125).

On December 12, 1983, petltioner, b1l its representative, Robert StlLhnan,

C.P.A.,  requested submissLon of this matter to the State Tax Cornmlsslon thereby

walvlng an oral hearing. Petltioner was given until February 14, 1984 to

submlt further lrritten argument and counsel for the Audit Dlvlsion was glven

untll l"Iay 22, 1984 to rep1y. After due consideratlon of the entlre flle and

the arguments submitted, the State Tax Conrmission renders the following

declslon.

ISSUE

hlhether the purchases by petitioner of the servlces of a halrstylist and

make up artist are taxable as the eervices of rrbeauty, barberlng, halr restorlng'

nanicur ingr pedlcur ing, electrolysis,  massage services and eimi lar servl-ces.. . t t

[ T a x  L a w  $ 1 2 1 2 - A ( b ) ( 1 ) ;  N . Y . C .  A d n i n .  C o d e  5 A 4 6 - 2 . 0 ( h ) ] .

New

of
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FINDINGS OF FACT

1. On June 10, 1981, subsequent to the conduct of a fleld audLt' the

Audit  Dlvis ion issued to pet l tLoner,  N.B.E. Product lons, Ltd.,  a NotLce of

Determination and Demand for Payment of Sales and Use Taxes Due, aseesslng

sales and use taxes under Artlcl-es 28 and 29 of the Tax Law for the period

December l, 1976 through February 29, 1980, scheduled as follows:

PERIOD ENDED TN( DUE
SIMPLE

INTEREST

02128177
0s/3r /77
08 /31 /77
LL l30 l77
02 /28178
0s /3r  /78
08 /31 /78
rL /30 /78
02/28/79
05 /31 /79
08 /31 /79
L r /30 /79
02 /29180

$  25 ,665 .48
L4 ,L87 .96
18,556.42
22 ,376 .69
L9 ,720 .66
30,roL.42
15 ,864 .2 r
L9 ,729 .L7
13  ,405 .  6  1
24 ,507 .37
20,4L4.30
26,050.67
17 ,736 .90

ffi

$  9  , 2L4 .93
4 ,792 .5L
5 ,873 .84
6 ,607 .6L
5 ,  I 30 .20
7 ,609.33
3 ,673 .  L9
4 ,L48 .84
2 ,534 .L9
4 ,L r2 .09
2 ,99L .5L
3 ,  263 .  88
L ,845 .34

ffi $329,rr4.22

2.  Pet l t lone f , ,  N .B.E.  Produc ts ,  L td . ,  by  s ignature  o f  L ts  p resLdent '

Nat B. Eisenberg, executed consents extending the perlod of llnitatlons for

aasessment of sales and use taxes for the perlod December 1, 1976 through

November 30, L979 to June 20, 1981.

3. Durlng the years in lssue, N.B.E. Product lons, Ltd. was retained by

advertising agencies to produce flln and tape teLevislon con'rnerclal-s. Taxable

sales reported on petltionerrs sales and use tax returns resulted from sales of

raw flln stock and flln dupJ.ications.

4. On audlt, the examiner for the Audlt Divislon disallowed $3'0901744.38

ln sales which were claimed as non-taxable by the petitloner as they lrere not
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substantiated by Resale Certlficates, Exempt Use Certiflcates' or shlpping

recelpts,  and determlned a sales tax def ic lency of $2471259.55.

The audltor reconcil.ed the sales tax charged per sales involces wlth

the tax reported on the gales and use tax returns fll-ed for the audlt perlod

and determined a saLes tax def lc lency of $160.80.

The audltor examlned petitionerrs recorded flxed asset acquisitlons

for the audl.t period and determined a use tax deficlency of $176.83 on thoee

purchases for which no invoice lras made avalLable for examinatlon.

Finally, after numerous futile attempts nere made to conduct a

detaLled examination of the petitionerfs production and other expense purchase

involces, the audltor determlned a use tax def ic iency of $19r719.58 attr lbutable

to a test, of the recordg for the month of November, L979.

Total sales and use taxes due from petttloner as a reeuLt of the audlt

vere  $267,3L6.76 .

5. At a pre-hearlng conference on April 28, L982, petltloner preeented

documentatlon whlch resulted ln the cancellatlon of that portlon of the deflclency

attrlbutable to disal-lowed non-taxabLe sales, thus reducing the deflciency to a

rev ised tax  due o f  $20,057.4L

6. A meetlng was held between the petltioner and the Audit Dlvlsion on

December 12, 1983 tn an attempt to further reduce the deflclency. As the result

of  said neet lng, the part ies agreed to a revl .sed def ic lency of $8'L99.2O. The

pet l t ioner agreed to and pald $4,499.77 of the def ic iency. The balance ($3,699.43)

whtch is dlsputed by the petltioner represents tax due on purchases of tbe

services of a hairstyl-ist and make up artist.

7. In the course of productlon of a corm,erclal, N.B.B, Productions' Ltd.

uses a crew of sound, camera and other union personnel requlred to produce a
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successful produet. In addition, in order to obtain the proper tonea of human

skin for the televisLon shot, a make up artlst ls needed to adJuet the skln

coloring of the actors and actresses so that a television vLewlng of the ekln

of the actors and actresses appears Itnaturalrf. Occaslonallyl other Lndividuale

are required to style the haj-r of the actors or actresses Ln order to preaent a

'rnatural" appearance before the televlsion lights. Theee lndlvlduaLs are al-l

part of a tel-evfsion conrmercial fi l"n crew. When a dayre shootlng ie comPlctc,

the actors and actresses w111 wash thelr faces, reoove the nakeup, recomb thelr

halr and leave the studio.

8. The purpose of the make up is to obtain a temporary cosmetlc change for

a television shot by altering the skin tones to the camera lighting. The use

of a halrstyl-lst ls to aid in the technical aspects givlng an indlvldual a

Itnaturalrr appearance. An individual woul-d look gaunt and sickly lf he were

photographed under the hot televislon llghts wLthout the use of the servlces of

a make up artist and hairstylist.

9. The petitioner contends that the intent of the tax lmpoeed on beautlr

barberlngr hair restoring, manlcuring and simllar services was for an establieh-

ment performing barberlng and other procedures ln such a manner that an lndlvldual

leaving a shop wouLd look and feel better.

CONCLUSIONS OF LAI{

A. That pursuant to section 1212-A(b) (1) of ArtlcLe 29 of the Ta:< Law,

any city Ln this State having a population of one nill lon or more, acting

through lts local legislative body, ls authorlzed and empowered to iupose a tax

at a rate not to exceed four percent on the folLowlng:

"(R)ecetpts from every sale of the followlng services: beautyr
barbering, halr restorLng, manlcurlng, pedicurLng, electrolysls,
nassage servlces and sinllar servicee, and every sal-e of servlces by
weight control salons, health salons, gynnasiums, turklsh and saurra
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bath and similar establ-ishnents and every charge
facLlities, whether or not any tanglble personal
ln  conJunct ion  therewi th . . . t t .

for the use of such
property ls transferred

B. That effective March l, L976, the Clty of New York inposed a tax on

the above services at the rate of four percent pursuant to the authorlty

conta ined in  sec t ion  1212-A(b) (1 )  o f  the  Tax  Law [N.Y.C.  Adn ln .  Code $A46-2 .0(h) ] .

C. That the services of a hairstylist and make up artist purchased by the

pet l t ioner const i tute rrbeauty, barbering.. .and sini lar servicesrr wlthin the

meaning and lntent of sectjon L2I2-A(b) (1) of the Tax Law and are therefore

subJect to tax.

D. That the pet i t lon of N.B.E. Product ions, Ltd. ls denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB 0 6 1985



cl€
.D

i
o

IL

c,
o
@
ct

e
o

l!
o
4

R6tum rec€ipl showing to whom'
Date. and Address ot Oolivsry

TOTAL Postago and Fees

P b53 th l  sqe

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOEO
NOT FOR INTEBNATIONAL MAIL

P b13  l ,b1  sq t ,

RECEIPT FOR CERTIFIED TTAIL

NO INSURANCE COVERAGE PROVIDED-NOT 
FOR INTERNATIONAL MAIL

(See fleverse)

lt)

d,€,
!
o
o
o

o
4q
.tl,
t
I

Nao
o

rio
IL
d
o
o
ct
E
o
l!
an
o.

W{yM
w-v I "ft'"-'98f)*l))thu/nz
Pt"r"s"tr 

- ' / t

Certitied Fe€

Special Oetivsry F€o

REstricted Delivery Fee

ff lJ[3*T"%o5"',!osjll9,,"0
3:l'J:.tri3'.?:3Y'Jf dS,il:il'
TOTAL Postag€ and Fe€s 3

Postmark or Oat€


