
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Murphy Heating Servlce, Inc.
& Anthony & Grazlano Manclnl, Officers

for Redeternination of a Deficiency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Perlod Lzl  |  |  7 6-8 I  3I  |  80.

AFTIDAVIT OF MAILING

State of New York :

County of AJ-bany :

David Parchuck, being duly sworn, deposes and says that he Ls an enployee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
22rtd, d,ay of January, 1985, he served the wlthin notlce of Decislon by certified
nall upon Murphy lleating Servlce, Inc. r& Anthony & Graziano Manclnl, Offlcere
the petitioner in the within proceedlng, by enclosing a true coPy thereof ln a
securel-y sealed postpald rrrapper addressed as follows:

Murphy Heating Servlce, Inc.
& Anthony & Graziano Mancinl, Officers
c/o General  Ut lLl t ies, Inc.
109 Audrey Avenue
Oyster Bay, NY IL77L

and by depositlng same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Poetal
Sewice within the State of New York.

That deponent further
hereLn and that the address
of the pet i t ioner.

Sworn to before me this
22nd day of January, 1985.

says that the said addressee is the Petltloner
set forth on said wrapper is the last knortrl address

to ter oa
pursuant to L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Murphy Heating Service, Inc.
& Anthony & Graziano llancLni, Offlcers

for RedetermLnation of a Deficlency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period L2l L |  7 6-8 |  3L /  80.

AFFIDAVIT O3 },TAILING

State of New York :
s s .  3

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Coomiselon, that he ls over 18 years of age, and that on the
22nd. day of January, 1985, he served the wlthin notice of DecLsion by certLfl.ed
nail upon Anthony J. LaMarcal the representative of the petitloner In the
wlthln proceedlng, bY enclosing a true copy thereof ln a seeurely sealed
postpald nrapper addressed as fol-l-ows:

Anthony J. LaMarca
Marino, Bernstein & LaMarca
120 South  St .
Oyster Bay, NY LI77I

and by deposi.ting same enclosed in a postpaid properl-y addressed wrapper ln a
post offlce under the excluslve care and eustody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee Ls the repreaentative
of the petltloner hereln and that the address set forth on sald nrapper ls the
last known address of the representatlve of the petitioner.

Sworn to before me this
22nd day of January, 1985.

thorized
pursuant to 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEId  YORK 12227

Janttaty 22, 1985

lfurphy lleating Servlce, Inc.
& Anthony & Grazlano Mancini, Officers
c/o GeneraL Utl l l t les, Inc.
109 Audrey Avenue
Oyster Bay, NY 11771

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnLstrative level.
Pursuant to sectLon(s) 1138 of the Tax Lawr a proceedlng ln court to revLew an
adverse decislon by the State Tax Conrnlssl-on may be lnstltuted only under
Artlcle 78 of the Clvll Practice Law and RuLes, and must be conrnenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 monthe from the
date of this not ice.

Inquiries concerning the conputation of tax due or refund alLowed ln accordance
with this declsion nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unlt
ButJ-dtng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly Yours,

cc: Pet l t lonerrs Representat ive
Anthony J. LaMarca
Marino, Bernsteln & LaMarca
120 South  St .
Oyster Bay, NY Ll77I
Taxing Bureauts Representatlve

STATE TAX CO}IMISSION



STATE OF NE}I YORK

STATE TN( COMMISSION

In the Matter of the Petitions
3

o f
:

MURPHY HEATING SERVICE, INC., DECISION
ANTHONY MANCINI AIID GRAZIAI{O MANCINI :

for Revlslon of Determlnations or for Refunds :
of Sales and Use Taxes under Articles 28 and. 29
of the Tax Law for the Period December l, L976 :
through August 31, 1980.

:

Petitloners, Murphy Heatlng Servlce, Inc. r Anthony Manclnl and Grazlano

Mancini, c/o General Utilltles, 109 Audrey Avenue, Oyeter Bay, New York l177Lr

flled petltlons for revislon of determlnations or for refunds of sales and uee

taxes under Artieles 28 and 29 of the Tax Law for the pertod December 1, 1976

through August 31, 1980 (Ff le Noe. 31954, 32LI4 and 32115).

A fornal hearlng was held before Frank A. Landers, Hearlng Offlcer' at the

offices of the State Tax Con'rnlsslon, lbo WorLd Trade Center, New Yorkr New

York, on December 13r 1983 at 10:00 A.M., with al l  br iefs to be subnlt ted by

February 23, 1984. Petltloners appeared by Marlno, Bernetein & La Marca

(Anthony J. La Marca, Esq., of counseJ-). The Audlt Dlvlsion appeared by

John P. Dugan, Esq. ( l4 ichaeI Glt ter,  Eeq.,  of  counsel) .

ISSUES

I. Whether the audlt method utillzed in the deterninatlon of eales and

uae taxea due from petltloner lfurphy Heating Servlce, Inc. wae proper and

correct.

II. l,Ihether petltloners Anthony Mancinl and Grazlano MancLnl were peraong

requlred to collect tax on behalf of Murphy Heating Servlce, Inc. and thus,

personally l-labJ-e for taxes unpald by the corporatlon.
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III. Whether the tax assessed on the transfer of motor vehLcles to Conblned

Trucking Corp. rras correctly deternined.

IV. Wtrether the sal-e of the accounta of Murphy lleatlng Service, Inc.

constitutes the sale of a taxable lnfornatlon eervice.

FINDINGS OF FACT

1. 0n Novenber 20, 1980, as the result of an audlt, the Audit DLvislon

issued notlces of determlnation and demand for paynent of sales and use taxeg

due against petitloner Murphy Heatlng Servlce, Inc. that asserted a tax due of

$75,494.12 plus interest for the period December 1, 1976 through August 31'

1 9 8 0 .

2. On November 2O, 1980, the Audit Dlvislon issued notlces of deternlnation

and demand for payment of sales and use taxes due agalnst petltloners, Anthony

Mancinl and Grazlano Mancinlr as offlcers of Murphy Heatlng Servlce, Inc.1

whlch asserted a tax due of $531178.68 plus lnterest for the period December 1r

1976 through August 31, 1980.

3. The aforesaid notices lrere tlnely lssued purouant to a eigned coneent

that extended the period of llnitatlon for assessment of salee and uae taxes

for the peri .od December 1, 1976 through August 31, 1980 to December 20r 1980.

4. PetLt loners t imely f i l -ed pet i t ions protest ing the not lces lssued

agalnst them.

5. For the perlod under review, petitloner Murphy Heating Service, Inc.

sold fuel o11 at retail and Lnstal-J.ed, repalred, servlced and malntained oLl-

burner heatlng equlpment ln the countles of Nassau and Suffolk ln the State of

New York. Petitioner Grazlano Manclnlr known also as Anthony Manclnl, heLd the

offlce of president of the corporation until approxlmately September 5r 1980r



-3-

at which tlne the corporate assets were sol-d to Conblned Trucking Corp. r oow

known as General Utlllties, Ine.

6. On audit, the auditor examlned sales tax returns, workpapers assoclated

wlth the preparation of said returns, FederaL lncome tax returna, State corpora-

tlon tax returns, a sales Journal, some sal-ee lnvoices, a purchaee Journal,

some purchase lnvoices, a general l-edger, and some exempt organlzatlon certlfl-

catea and capl.tal- improvement certlflcates.

Ttre auditorrs examlnatlon of sales records and expense purchases

consisted of a statistlcal sanpllng of the records for the perlod June l, L978

through l,lay 31, 1979. Hls test of sales records revealed that 62.41 percent of

the sales belng clalmed as exempt were unsupported by exemption certiflcates.

Appllcation of the error rate percentage to the exempt sales attributable to

the audit perLod resuLted ln addltlonal taxable sales of $292'836.00 and tax

due of $18r683.20. The auditorts test of  expense purchases revealed that 24.44

percent were subJect to additlonal- tax. Appllcation of the nargin of error

percentage to the totaL expense purchases resulted in additional purchasee

subject to use tax of $266,297.00 and use tax due thereon of $191088.02.

Ttre baLance of the audlt involved a review of the buslnesg records

maintained in the course of operationg over the period December l' 1976 through

Auguet 31, 1980. The audltor found: fuel sales to business customers of

$26,737.00 incorrect ly taxed at the resldent lal  use ratea, whlch resulted ln a

tax due of $405.48; o11 and diesel fuel  purchases of $33,508.00 for sel f  use on

whlch no tax had been paid the supplLer,  which resulted in a tax due of $2'401.88;

materlal purchases of $1 1690.00 for use ln capital improvement work on whlch no

tax had been pald, whieh resulted in a tax due of $132.07; fixed aaseta acqulred

at a cost of $91600.00 on which no tax had been paLd, whlch resulted ln a tax
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due of $693.47; and, last lyr that busineaa assets of $487,000.00 sold in the

bulk saLe of the buslness to Conbined Trucklng Corp. were subJect to tax' whlch

resu l - ted  in  a  tax  due o f  $34,090.00 .

7. Prior to the audit of the books and records of Murphy l{eating Servlce'

Inc., the auditor offered an expl-anation of the Divlsionfs audlt procedurea

lncluding the statlstical sanpl-lng test. At that time, the partles that were

lnvolved agreed to a test of the most current year due to the accesslblllty of

these records and unavailabiJ-ity of past records already placed ln storage,

pJ-us the l-oss of sone past records. Not until the completion of the test dtd

the petitioners protest that the test perlod was not representatlve of the

other years under review. At the tine of the protest, the auditor offered to

extend the test perlod but the offer was reJected. No documentatlon was

offered lnto evldence to show what effect, Lf any, an extenalon would have had

upon the audit  results.

8. Among the assets sold ln the bulk sale to Combined Trucklng Corp. were

the accounts of Murphy Heatlng Service, Inc. and its fleet of motor vehicles.

In accordance with the contract of sale made on August 22e 1980, the accounts

were sold for the sum of $3371500.00 and the motor vehicles for $1401000.00.

Miscellaneous equlpment was al-so sold for $101000.00; however, eald anount is

not at issue. It rras upon these amounts that the Audit Division conputed buJ-k

sa les  tax  o f  $23r590.00 ,  $9r800.00  and $700.00 ,  respec t lve ly .

9. At the hearing, five cancelled checks which Conbined Trucklng Corp.

had drawn payable to the Sales Tax Bureau were introduced lnto evldence and the

Audit Divlsion conceded that the checks represented a partlaL payment of the

tax due on eleven of the motor vehicles acquired fron Murphy lleating Servlcet

Inc. The f lve checks, totalJ- ing $6r055.00, are scheduled below:
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Date Drawn

October 1, f980
November 21, 1980
November 25, 1980
December 8, 1980
February 91 1981

Check Anount

$ l  , 365 .00
2 ,L70 .00
1 ,400 .  00

770 .OO
350 .00

10. Petitioners further argued that the contracted sales prlce of the

motor vehicles had been overstated ln the anount of $401000.00 due to the

inclusion of a Lease whl-ch would not, on transfer, be subJect to sal-es tax.

Petltloners introduced a lease agreement which petltloner Murphy lleating

Servlce, Inc. executed wlth Mld-Island Ford Truck Sales, Inc. on June 22, L978

for the 60 nonth Lease of a Ford tank truck (I.D. No. D80DVY65804) at a rentaL

fee  o f  $957.90  per  month ,  p lus  tax  o f  $67.05 ,  fo r  a  to ta l -  paynent  o f  $1  1024.95

per month. Petltioners al-so introduced a Bill of Sal-e executed on the same

date as the contract of sale described in Findlng of Fact "8r'which provl-ded,

in part :

Schedule of the ForegoLng Bill of Sal-e

Vehicles (Schedul-e C)
Transfer of lease on

1977 Ford Tank Truck, I .D./ l  D80DVY65804

$100 ,000 .00

40,000.  00

11. The contracL of sale between Murphy Heating Service, Ine. and Conblned

TruckLng Corp. speclf lcal ly provlded, at paragraph 1.C.,  for the sale of the

rt(v)ehicl-es of the SeLLer, as nore fully set forth ln ScheduLe C hereln for the

sum of One Hundred Forty Thousand ($140,000.00) Dollarsrr. Schedule C whlch was

annexed to the contract listed among the notor vehlcLes sold one 1977 Ford with

the vehlcle identiflcation number D80DVY65804.

12. The audltor, in the audit of the test period June 1, 1978 through

May 31, L979, found no account llsted ln the chart of accounts for leased

vehicles or any other leased egulpment. The auditor dld, however, find llsted
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ln the capital aaset ledger account a truck purchase fron MLd-Island Ford on

Jul-y 1, L978 in the amount of $44,544.00. Moreover,  the check drafted by

Comblned Trucking Corp. on October 1, 1980 as set forth ln Flndlng of Fact rtgrl

included the paynent of $1rOSO.00 tax on a motor vehlcle with the identlflcatlon

number D80DVY65804.

13. The Audit Dlvislon consldered the sale of the accounts of Murphy

Heating Servlce, Inc. as a sale of an informatlon servlce subJect to tax under

sectlon f105(c) (1) of the Tax Law. The sale, as set forth ln the Auguet 22,

1980 sales contract,  provided for the sale of "(a)ccounts of the SeLler. . . for

the sum of Three Hundred Thirty Seven Thousand Five llundred ($337,500.00)

DolLarstt .

L4. The sale of accounts involved no transfer on hard copy of the accounts

of Murphy lleating Service, Inc. The accounts rrere stored in a computer tlme

share system. Since both corporations subscrlbed to the same comPuter tlme

share system, access to the accounta wae galned through the entry of the

password assigned Murphy Heating Service, Inc. The information requested was

then provlded to Combined Trucking Corp. on a vlsual display unit located at

the offlce of Conbined Trucking Corp.

15. l { r .  Edward M. Minicozz!,  presldent of General  Ut i l l t ies, I t tc. ,  test i f led

that the purchase of the accounts of the eel-ler represented the rlght to do

business wlth the sel-lerrs customera to the future excluelon of the eeller.

16. No testlmony or evldence was offered on the l-labiJ.ity of Graziano

Mancinl for the taxes assessed agalnst hin as an officer.

CONCLUSIONS OF I,AW

A. That prior to the coumencement of the audit, the parties thereto were

apprieed of and agreed in principle wlth the audlt procedures. The audlt wae
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conducted under generaLly accepted audlting procedures and the resultant tax

due arrlved at based on said procedures rraa properly determlned in accordance

wlth section 1138(a) of the Tax Law (Surface tioe Opera

Inc .  v .  Tu l l y ,  85  A.D.2d 858) .

B. That petitl-oner Anthony MancinL alk/a Grazlano Manclnl lras a Person

required to colLect tax withln the meanlng and intent of sectlon 1131(1) of the

Tax Law and is personal-ly liable for the taxes due from Murphy Heatlng Servlce,

Inc. pursuant to sect ion 1133(a) of the Tax Law.

C. That the motor vehlcLes transferred ln the bulk saLe of the bueiness

assets of Murphy Heat ing Servlce, Inc. had a total  sales pr lce of $1401000.00

on which the sales tax lras correctly applled pursuant to sectione 1105(a) and

1101(b) (5) of  the Tax Law.

D. That ln accordance wlth Flnding of Fact rr9il, a sales tax ln the amouut

of $61055.00 has been pald on the motor vehicles sold ln the bulk sale.

E. That the el-ectronic readout or dlsplay of information constitutes

frdupl icat ing wri t ten or pr inted matter in any mannertt  [20 NYCRR 527.3(a)(1)]

and the accounts of Murphy Heating Service, Inc. represent infornation Gg3g

Island Rel lable Corp. v.  Tax Comission,72 A.D.2d 826:,  Matter of  Dalrynens

League Co-op Assoclation, Inc. et al, State Tax Conml.esion, December 14, 1984).

Accordingl-y, the sale of accounta is taxable under sectlon 1105(c) (1) of the Tax

Law.

F. That the petitlons of Murphy lleating Service, Inc., Anthony Mancinl

and Grazi-ano llanclni are granted to the extent indicated ln Conclusion of Law

rrDrr. The Audlt Division ls hereby directed to accordlngly nodlfy the notlces

of determlnatlon and demand for paynent of sales and use taxea due leeued



November 20, 1980 and that,

other respects denied.

DATED: Albanyr New York

JAN 2 2 1985

-8-

except aa so granted, the petitions are ln all

STATE TAX COMMISSION

PRESIDENT
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