
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Morton Bul ldings, Inc.

for Redetermlnatlon of a Deflclency or Revlslon
of a Determination or Refund of Sales & Uee Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  9  l  l  178-8  131/81 .

AFFIDAVIT OF I,IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comlssion, that he is over 18 years of age, and that on the
16th day of July,  1985, he served the wlthln not ice of Declsion by cert l f led
nail upon Morton Buildings, Inc., the petltloner ln the within proceedlnB, bY
enclosing a true copy thereof Ln a secureLy sealed postpaid rtrapper addresaed
as fol lows:

Morton Bul ldings, Inc.
252 W. Adans
Morton, IL 61550

and by depositlng same enclosed in a postpaid properLy addressed wrapper in a
post offlce under the excluslve care and custody of the United States Postal
Service qrlchin the State of New York.

That deponent further says that the said addressee ls the petltloner
herein and that the address set forth on sald nrapper ls the last known addreee
of the pet i t loner.

sworn to before me thls
l6th day of JuJ-y, 1985.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Morton Bulldings, Inc.

for Redetermlnatlon of a Deflciency or Revislon
of a DetermLnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  lL  178-8 /31  le t ,

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, bel.ng duLy sworn, deposes and says that he Ls an employee
of the State Tax ComrLssion, that he is over L8 years of age, and that on the
l6th day of Julyr 1985, he served the withln not ice of Decislon by cert l f ied
nall upon Abrahan M. Stangerr the representatlve of the petltloner in the
wlthln proceeding, by encLosing a true copy thereof in a secutely sealed
postpald wrapper addressed as folLows:

Abraham M. Stanger
Seyfarth, Shaw, Falrweather & Geraldson
520 lladlson Avenue
New York, NY 10022

and by deposltlng same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the United States Postal
Servtce wlthln the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petitioner hereln and that the addreas set forth on satd wrapper ls the
last known address of the representative of the petitloner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1985.

Authorlzed tci
pursuant to Tax
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S T A T E  T A X  C O M M I S S I O N
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July  16,  1985

Morton Bul ldings, Inc.
252 W. Adams
Morton, IL 61550

Gentlemen:

Pl-ease take notlce of the Declslon of the State Tax Coromieslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnistratl.ve level.
Pursuant to sectl.on(s) 1138 of the Tax Law, a proceeding in court to review an
adverse declsLon by the State Tax CornmLssl.on may be lnstltuted onl-y under
Articl-e 78 of the Clvll PractLce Law and Rulesr rrDd must be co"r-enced ln the
Supreme Court of the State of New York, AJ-bany County, wlthin 4 nonths from the
date of this not lce.

Inquirles concerning the computatLon of tax due or refund allowed in accordance
wlth this declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgation Unit
Bull-ding /19, State Campus
Al-bany, New York 12227
Phone # (518) 457-2070

Very truLy yours'

STATE TAX CO},IMISSION

Petl t ioner I  s Representat lve
Abrahan M. St,anger
Seyfarth, Shaw, Fairweather & Geraldson
520 Madison Avenue
New York, NY 10022
Taxing Bureaurs Representattve



STATE OF NEI,I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
:

o f
:

MORTON BUILDINGS, INC. DECISION
:

for Revislon of a Determlnatlon or for Refund
of SaLes and Use Taxes under Artlcl-es 28 and 29 z
of the Tax Law for the Period Septenber L, L978
through August 31, 1981. :

Petitioner, Morton BulLdings, Inc. , 252 I'Iest Adams Street, Morton' IlLlnoLs

61550, f i led a pet l t ion for revLslon of a determlnatLon or for refund of sales

and use taxes under Artlcl-es 28 and 29 of the Tax Law for the period Septenber 1,

1978 through August 31, 198f (Fl le No. 37284).

A formal- hearLng was heLd before Dorls E. Steinhardt, Hearlng Offl.cer' at

the offlces of the State Tax Cornnrlsslon, ftvo World Trade Center, New York,

New York, on November 1, 1984 at 1:15 P.M., wlth aLl br lefs to be submitted

by February 15, 1985. Petitloner appeared by Seyfarth, Shaw, Falrweather &

Geraldson, Esqs. (Abraham M. Stanger,  Esq.,  of  counsel) .  The Audit  Divl .s ion

appeared by John P. Dugan, Esq. (hl11L1an Fox, Esq.,  of  counsel-) .

ISSUES

I. Whether the Audit Divislon properJ-y subJected to compensatlng use tax

matertals used by petltloner in constructLng agrlcultural and corrmerclaL

bul ldings.

II. If so, whether the Audlt DLvlelon correctly cal-culated the uae tax

based on petltlonerfs cost of naterlals lncluding certaln labor and overhead

exPenses.

I
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FIMINGS OF FACT

1. 0n December 20, 1981, the Audit  Dlvls lon issued to pet i t ioner,  Morton

Buildings, Inc., a Notice of Determinatlon and Demand for Payment of Sales and

Use Taxes Due, assessLng sales and use taxes pursuant to Artlcles 28 and 29 of

the Tax Law for the perlod Septenber 1, 1978 through August 31, 1981 in the

amount  o f  $401, I70 .61 ,  p lus  ln te res t .

2. PetitLoner is a corporatlon organized under the laws of Ill-lnois and

has lts prlnclpal pJ.ace of busLness in Morton, Ill lnols. In New York, petitLoner

maintaLns three buslness premlses, conslstlng of sal.es offlces and erectlon

facl.lities, in Warsaw, Ilomer and Coblesklll. Petltloner ls engaged ln the

manufacture, sal-e and erectlon of pre-englneered tinber-frame' metal-sheathed

buiJ.dings for agrlcultural- and conrmerclal- use. The overall style of the

buildings is unLform, but various features, such as windows, doors and skyJ.lghts,

nay be speclally ordered and the dinenslons may be varled to sult the customerfs

needs.

3. PetLtLoner has several  factor les, al l -  of  which are located outside New

York. Pet i t loner purchases the mater ials (e.g.,  lumber and col ls of steel)

used in its business ln bulk outslde New York; naterials are not purchased for

applicatlon to any partlcular customer order. At these out-of-state factorles,

petltLonerts employees manufacture the bullding conponents and some of the

hardware which w111 be used in constructlng bulldings at customerar premlsee.

4. Pet i t ionerrs sales representat ives schedule appointments with prospect ive

customers and vlsit them at thelr buslness locatlons to determine thelr neede

and to furnish cost estlmates. If a customer wishes to purchase a Morton

buLJ-dLng, he/she executes a written contract and tenders a downPaynent; the

printed form contract provides, in pert inent Part :
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"It is understood by the parties hereto that the terms and conditions
of this contract and the flnancial ablltty of the purchaser are
subject to acceptance at the Morton, I l l inols off ice of Morton
Bui ldings, Inc.;  and that pr lor to such acceptance the ent lre
l-tabillty of Morton Buil-dings, Inc. under thls contract may be
dlscharged by the return of any monles whlch the purchaser may have
deposited as a condlt lon of this contract.r l

At that tlme, the sales representatl.ve also secures from any New York customer

a properly conpleted CertifLcate of Capital Inprovement wlth respect to the

erection of the bulldlng. The sal-es representative subsequentLy fomards the

contract, downpaynent and Certificate of CapLtal Improvenent to petltLonerts

maLn offlce in ll-l-inois for approval. Upon approval, the necessary bulldlng

components are lrithdrawn from inventory and certaln operations, such as the

cutting of wlndows and doors and the partLal assembly of some components' are

performed. The components are then transported to the customerts si te.

5. The customer ls responsible for any required site preparatlon, such as

level ing of the ground. A11 construct ion labor ls performed by pet l t ioner 's

employees.

6. The assessment under consideratlon rests on the foLlowing two baees:

(a) Use tax due ln the sum of $1,701.35 upon pett t lonerts recurr lng

purchases. This portLon of the assessment ls not ln dispute.

(b) Use tax of $399,469.25 upon mater ials pet i t loner used ln capltal

constructlon. The examiner based thLs portion of the assessment on ttcostrt

figures whlch were utlltzed, by petitloner to determine the profltabll-tty of

projects and which conseguently lncluded certain labor and overhead costs

incurred by petlttoner in lts manufacturl.ng activlties.

7. On lnfrequent occaslonsr petitl.oner sells ieplacenent parts, ag

avail-abl-e, to customers who prevlously purchased and had erected a ltorton

buildtng.
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CONCLUSIONS OF LAI{

A. That except to the extent that tangible personal property has been or

wi l l  be subject to the sales tax, sect lon 1110 of Tax Law Art ic le 28 Lmposee a

compensatlng use tax for the use wlthln this state of tanglble personal property

purchased at retail-.

B, That petltioner purchases tanglbLe personal- property (raw naterlalg)

outside this state; manufactures, proceases and assembles the tangible personal

property lnto bulldlng conponents; and erects capltal lmprovements in this

state from such components. I'Iere petltloner to purchase the bulldl.ng comPonentg

frour third party nanufacturers, it woul-d be llabLe for the compensatLng uee tax

based upon the  cos t  o f  the  components  (sec t ion  t115[aJ lL71;20  NYCRR 527.71b] t51) .

However, l-nsofar as petitloner ltself nanufacturea the bulLdlng components, but

does not offer the components for sale in the regular course of Lts buslness'

lt ls required to pay the tax based on the cost of the raw naterlals lt used ln

manufactur lng, proceesl.ng and assembling the components (20 NYCRR 531.3tbl t5l) .

C. That the pet l t ion of Morton Bul ldings, Inc. is granted to the extent

indlcated ln Concluslon of Lalv |tBrt; the assessment lssued on Decembet 20, 198f

is to be reduced upon petitlonerrs provision of the relevant Lnformatlon to the

Audit Divislon; and except as so granted, the petLtlon ls ln all other respecta

denied.

DATED: Albany, New York

JUL 16 1985
STATE TAX COMMISSION

PRESIDENT
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