
STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltion
o f

t{ l l l iam G. Ml ley, Jr.
d /b la  Honest  B l l l s

for Redetermination of a DefLciency or Revlsion
of a Determinatl"on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Periods Ended 8/31/80-8 127 l82.

AFFIDAVIT OF MAILING

State of New York :
'  s s . :

Gounty of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax ConmissLon, that he ls over 18 years of age, and that on the
30th day of October,  1985, he served the withln not ice of Decislon by cert i f ied
mai l-  upon t{ iLl ian G. Ml ley, Jx. dlb/a Honest Bl l lsr  the pet l t ioner in the wlthln
proceeding, by enclosing a true copy thereof in a securely seaLed postpaid
wrapper addressed as fol lows:

Wtl l lan G. Ml ley, Jr.
d lb la  Honegt  B l l l s
116 Sanpson St .
Jamestown, NY 14701

and by depositing same enclosed ln a postpaid properly addressed wraPPer ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the petitloner
herein and that the address aet forth on said wrapper ls the last knoltn address
of the petitioner.

Sworn to before me thl"s
30th  day  o f  October ,  1985.

Authorlz
Pursuant

to nister oaths
to Tax Law sect ion L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Wil l ian G. Mi ley, Jr.
d lb la  Honest  B t t l s

for Redeternination of a Deficiency or Revislon
of a Determinatl.on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Periods Ended 8/3L 180-8/27 182.

AFFIDAVIT OF !{AILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conrmlssionr that he Ls over 18 years of ager €rod that on the
30th day of October,  1985, he served the wlthin not lce of Decislon by cert l " fLed
maiL upon John L. La Mancuso, the representatlve of the petitloner ln the
within proceedtng, by enclosl-ng a true copy thereof l-n a securely sealed
postpaid wrapper addressed as fol lows:

John L. La l'lancuso
Lodestro & Bai ley
111 hlest Second Street
Jamestown, NY 14701

and by depositing same encl-osed in a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States PostaL
Servlce withln the State of New York.

That deponent further says that the sald addressee is the representatl"ve
of the petitloner herein and that the address set forth on sal-d wrapper ie the
last known address of the representative of the petitioner.

Sworn to before De thls
30 th  day  o f  October ,  1985.

pursuant to Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October  30 ,  1985

WlLl- ian G. Ml ley, Jr.
dlb/a l lonest Bl ]- ls
116 Sanpson St, .
Jamestown, NY 147OL

Dear  Mr .  Ml ley :

Please take notice of the Decislon of the State Tax Comnission encl-osed
herewlth.

You have now exhausted your rtght of revlew at the adninistratlve leveI.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declsion by the State Tax Commission may be instituted only under
Artlcl-e 78 of the Civll Practice Law and Rules' and nust be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months frou the
date of thls not lce.

Inqulrles concerning the computatl-on of tax due or refund alLowed in accordance
wlth this declsion may be addressed t,o:

NYS Dept. Taxatlon and Fl-nance
Law Bureau - Litigatl"on Unit
Bulldlng ll9, State Campus
Albany, New York L2227
Phone /f (518) 457-2O7O

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t loner fs  Representa t ive
John L. La Mancuso
Lodest,ro & Balley
111 West  Second St ree t
Jamestown, NY 14701
Taxlng Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl"tlon

o f

I,JILLIAI"I c. MILEY, JR.
D/B/A HONEST BILLIS

for Revislon of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the periods ended August 31,
1980 through August 27, L982.

DECISION

Petl t loner,  Wll l i .an G. I ' t t ,Ley, Jr.  ,  dlbla l lonest Bi l l rs,  116 Sampson

Street,  Jamestown, New York 14701, f i led a pet i t lon for revision of a deterni-

nation or for refund of sales and use taxes under Articles 28 and 29 of the Tax

Law fo r  the  per lod  ended August  31 ,  1980 th rough AugusL 27 ,1982 (F l le  No.

4 0 9 5 9 ) .

A fornal hearing.was held before James J. Morr is,  Jr. '  Hearlng Off lcer '  at

the off lces of the State Tax Conmission, State Off ice Bul ldlng, 65 Court

Street,  Buffalo,  New York on March 13, 1985 at 10:45 A.M. Pet i t ioner appeared

by Lodesto & Bal. leyr Esqs. (John L. LaMancuso, Esq. of counsel) .  The Audlt

Dlvis ion appeared by by John P. Dugan Esq. (Deborah J. Dwyer,  Esq. of counsel) .

ISSUE

Whether the Audit Dlvlsion properly determined addittonal taxes due from

pet i t loner .

FINDINGS OF FACT

1. During the periods at

operated a take-out pizza and

sandwiches, chicken wings and

lssue,  Wi l l la rn  G.  Ml ley ,  J r .  d lb la  l lones t  B l l l r s

submarine sandwich shop. He sold plzzas' submarine

soda for off-prenlses consumption. The only
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table in the shop was for the convenl.ence of patrons naltlng for thel"r orders.

Food was not sol-d for on-premises consumptton.

2. On Septenber 8, 1982 the Department of Taxation and Finance recelved a

rrNotificatlon of Sale, Transfer or Asslgnment in Bulk" (Torrn ST-274) from the

prospect ive purchasers of the business.

3. 0n Septenber 24, 1982 the Audit  Divls lon sent a let ter to pet i t loner

request ing coples of pet i t ionerrs federal  returns for the years 1980 and 1981'

a copy of the sal-es contract and the conpletlon of a Bulk Sal-e Questlonnalre

(Forn AU-196.8).  Neither a completed Bulk Sale Quest ionnaire nor a copy of the

contract of  sale was received by the Audlt  Dlvis lon ln response to that request.

4. On Decenber 3, L982, the Audlt  Dlvis ion lssued to pett" t looer '  Wtl l tan G.

Mlley, Jr. d,lbla Honest Bll-1rs a Notice of Determlnation and Deuand for Payment

of Sales and Use Taxes Due in the anount of $1 1764,62 plus penalty and l .ntereet

for the periods ended August 31, 1980 through August 27, 1982. Sal.d not l"ce

explained:

ttAs a result of a revl.ew of returns flled and you not
sending l"nfornation reguestede your reported taxable sales
have been increased by 257". The followlng taxes are
determl.ned to be due in accordance with section 1138 of the
Sales Tax Law."

CONCLUSIONS OF LAW

A.  Sec t lon  1138(a) (1 )  o f  the  Tax  Law prov ldes  tha t :

" . . . i f  a return when f i led ls l .ncorrect or insuff lc lent the
amount of tax due shall be determlned by the tax cornmlsslon
from such lnfornatl.on as may be avallable. If necessary,
the tax may be estlloated on the baeis of external indlces'
such as stock on hand, purchases'  rents or charges, comPar-
able rents or charges' type of accoumodatlons and service'
number of enployees or other factors.r l

B. That although a vendor ls obllgated to maintaln records of hls sales

for audit  purposes (Tax Law, 51135),  the State, when conduct lng an audl. t ,  must
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determlne the amount of tax due from such informatlon as may be aval.Lable and,

if necessary, the tax may be estimated on the basls of external lndlcles (Tax

Law,  51138,  subd.  [a ] ;  Mat te r  o f  George Korba v .  New York  S ta te  Tax  Com. ,  e t  a l . r

84 A.D.2d 655).  However,  the audit  nethod adopted nust be reasonably ea1-cuLated

to  reLec t  the  taxes  due (W.  T .  Grant  Co.  v .  Lazarus ,  2  N.Y.2d  196) .

C. That the Notice of DeternLnation and Demand for Paynent of Sales and

Use Taxes Due issued to petitioner hereln was not ttdetermlned from such lnforma-

tion as nay be availablertt nor was Lt ttestlmated on the basls of external

l"ndices such as stock on hand, purchases, rents or charges' compatable rents or

charges, types of accomdatl,ons and servic€sr number of employees or other

fac to rs .  t '

D. That in accordance with ConcLusl.on of Law "Ctt, the petition of l{ll l ian G.

Miley, Jr. , dlbla Honest Billts is granted and Notlce of Determlnation and

Demand for Paynent of Sales and Use Taxes Due dated December 3, 1982 ls cancelLed.

DATED: Albany, NY STATE TAX COMMISSION

OcT 30 1985
PRESIDENT



P 1 ,53  38?  b l ,e

RECEIPT FOR CERTIFIED MAIL

NO INSUBANCE COVERAGE PROVIDEO
NOT FOR INTERNATIONAL MAIL

t'See Feverse)

P 1 ,53  387 b1 ,3

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

lSee Reverse/
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