
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"Iatter of the Petition
o f

Richard Mlckelson
AFFIDAVIT OF MAILING

for Redeterolnat lon of a Def ic iency or Revislon
of a Determlnatlon or Refund of Sal-es & Use Tax
under Artl-cle 28 e 29 of the Tax Law for the
Year 1983

State of New York :
s s .  :

County of Albany z

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrmission, that he ls over 18 years of age, and that on the
2lst day of October, 1985, he served the within notl"ce of decl-sion by certlfted
nall upon Rlchard Ml-ckel-son, the petl"tioner ln the wlthln proceedlng, by
encloslng a true copy thereof in a securely sealed postpaid lrrapper addressed
as fol lows:

Richard Mlckel-son
7 Austin Rd.
Tu l1y ,  NY 13159

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unl.ted States Postal
Servlce within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

said addressee is the petltl"oner
sald wrapper is the last known address

Sworn to before me this
21s t  day  o f  October ,  1985.

Authorized to adn er oaths
pursuant to Tax Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

ALB AN Y ,  NEW Y ORK 12227

October  21,  1985

Richard Mickelson
7 Aust in Rd.
TulJ-y,  NY 13159

Dear Mr. t' l ickelson:

Please take not ice of the decision of the State Tax Conrmlssion enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstratl"ve Ievel.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding in court  to revlel t  rrn
adverse decision by the State Tax Commission nay be lnstituted only under
Article 78 of the Civll Practlce Law and Rulesr and must be co'nmenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of thl"s notl"ce.

Inquiries concernlng the computatlon of tax due or refund allowed in accordance
wlth this decislon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Untt
BuLl-ding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representative
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In the Matter of the Petition

o f

RICHARD MICKELSON

for Revislon of a Deternlnatlon or for Refund
of Sales and Use Taxes under ArtJ.cl-es 28 and 29
of the Tax Law for the Perlod 1983.

DECISION

Petitioner, Richard lIlckel-son, 7 Austin Road, Tul-l-y, New York 13159r flled

a petltlon for revision of a determlnation or for refund of sales and use taxea

under Art lcLes 28 and 29 of the T€u( Law for the perlod 1983 (Fl l -e No. 46813).

A formal hearlng was held before Arthur Bray, Hearlng Offlcer' at the

off lces of the State Tax Connlsslon, 333 East Washlngton Street,  Syracueer New

York, on Aprl1 5, 1985 at 10:00 A.M., with aLl br iefs to be submitted by May I '

1985. Pet i t ioner appeared pro se. The Audit  Dlvis lon appeared by John P.

Dugan, Esq. (James DeLle Porta, Esq.r of  counsel) .

ISSUE

Whether petitioner

of an autonobLle by the

is entLtLed to a refund of sales tax upon the repurchase

nanufacturer.

FINDINGS OF FACT

1. On December 8, 1981, pet l t ioner,  Rlchard Mlckelson purchased a 1982

Chevrol-et automobile from a deal-erehlp known as Jack MeNerney Chevrolet, Inc.

The pr lce of the vehicLe was $10,906.76r plus sales tax of $374.92, for a total

cash pr ice of $1L,28I.68. The new automobl le was f inanced, in part '  through

the trqde-in of a 1,979 automobll-e whlch was glven a trade-ln vaLue of $5'550.76,

less  a  l - len  o f  $708.63 ,  fo r  a  ne t  t rade- ln  va lue  o f  $4r842.L3 ,
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2. The new autonobile was deLlvered to petitloner ln elther January or

February of 1982. Wlthin three or four months after the del ivery of the

automobile, it could no longer be operated.

3. In July, L982, petitioner conmenced a lawsuit against the Chevrolet

Motor Division of the General Motors Corporatlon for damages arlslng from the

purchase of the defectLve automobil-e. On June 2, 1983, as the result of

bindtng arbltration, the vehicl-e lras repurchased by the Chevrolet Motor Dlvlsion

f o r  $ 8 , 2 2 L . 6 8 .

4. On July 12, 1983, pet l t ioner f i led an Appl icat lon for Credlt  or Refund

of State and Local Sal-es or Use Tax seeklng a refund ln the aoount of $575.52

represent ing seven pereent of the $8r221.68 whtch he received ln accordance

wlth Finding of Fact 'r3"

5. 0n September l, 1983, the Audit Divlslon advlsed petttloner that hls

claim for refund was denied since the repurchase of the vehlcle did not constltute

a cancellatl.on of the original purchase agreement in accordance with 20 NYCRR

5 2 5 . 5 .

CONCTUSIONS OF LAI{

A.  That  Tax  Law $1132(e)  p rov ldes ,  ln  par t :

t'The tax con'mlssion may provl.de, by regulation, for the exclusion
from taxable receiptrs, amusement charges or rents of amounts rePre-
senting sales where the contract of sale has been canceLled, the
property returned or the recelpt, charge or rent has been ascertained
to be uncollectlbl-e or, ln ease the tax has been pald upon such
receipt,  charge or rent,  for refund of or credit  for the tax 8o paid.
l' lhere the tax cotnrnlselon provldes for a credlt for the tax so paldt
lt shalL regul.re an appllcatlon for credlt to be filed, but lt may
al-so allow the appl-lcant to funnediately take the eredlt on the return
whlch is due coineident wlth or inmedLately subsequent to the tlme
the appl- icant f i les hls appl lcat lon for credl. t ."
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B. That in accordance with Tax Law $1132(e),  the State Tax Cornurisslon

promulgated 20 NYCRR 525.5 whJ.ch, durlng the perlod ln lesue, provlded, in

par t ,  as  fo l lows:

ttCaneel-led SaLes, Returned Merchandlse and Bad Debts. -- (a)
Cancelled sal-es and returned merchandise. (1) Excluslon from return.
tr{here a contract of sale has been cancelled or the property returned
withln 90 days of the date of dellvery to the purchaser, a vendor of
tangLbl-e personal property or servlces, a recipient of amusement
charges or an operator of a hotel  (as def ined ln sect lon 1101 of the
Tax Law) may excl-ude such receipts, charges or rents from hls return.

(2) Credit where tax prevlously remitted. Where the tax has
been paid and reported ln a return, an appLlcation for refund of or
credit for the tax paid upon such recelpt, charge or rent shall be
flled with the State Tax Commission wlthin three years from the date
when the tax was payable by such person to the Tax Co'nmisslon. The
appl- icant may, as part  of  the appl lcat lon for credlt ,  take the credlt
on the return whlch ls due coinctdent with or innnediateLy subsequent
to the tlme such appLleation ts flled. The appllcatlon for refund or
credlt  shaLl be subject to the provlslons of subdl.v ls lons (a),  (b)
and (c )  o f  sec t lon  1139.

(b) Al,lowance for defective merchandise. (1) All-owablllty of
credlt. Where an allowance is nade for defective nerchandise, the
purchaser Ls required to pay the tax uPon the amount due after
subtracting the allowance from the sales price. Where the tax has
been pal.d on the full sel-l-lng prlce, and the vendor has paid such tax
to the Coumlsslon, a credlt  or refund of the tax attr ibutabLe to the
allowance may be taken in accordance wlth the procedure descrlbed in
subdivls lon (a) (2) of  thls sect ion.

(2) Exchange, of merchandise. If a purchaser returns defectlve
merchandise to his vendor, and ln connection with such return' new
merchandise is furnlshed, the purchaser 1s requlred to pay the tax
only on the cost of the new article less the allowance for merchandlse
returned. t t

C. That petitioner is not entitLed to a refund of sales tax elnce there

is no provisl .on therefor on the facts presented hereln. I t  ls noted that the

repurchase of the vehlcle nay not be eonsidered a eancelled sale withln the

meanlng of 20 NYCRR 525,5(a)(1) since the vehlcl-e was not returned wl.thln

ninety days of its purchase.

Chevrolet Motor Dlvi.sion was

In additlon, the repurchase of the vehlcLe by the

a separate transaction from the original purchase
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from Jack McNerney Chevrol-et, Inc. Lastlyr the repurchase of the vehlcl-e did

not const,itute an allowance for defectlve merchandise within the meanlng of

20 NYCRR 525.5. Accordlngly, petltloner is not entltled to the refund lmposed

under sect lon 1105(a) of the Tax Law.

D. That the petitlon of Richard Mickelson ls denied.

DATED: Albany, New York STATE TN( COMMISSION

ocT 21 1985
PRESIDENT
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