
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter

t"Ierit O11

the Pet i t lon

New York

o f
o f
of

AFFIDAVIT OF MAILING
for Redetermlnatlon of a DefLciency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Perlod 3 |  I  /7 9-LL /  30 /  80.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrmission, that he ls over 18 years of ager and that on the
10th day of July,  1985, he served the withln not ice of Decislon by cert i f ied
malI upon l"lerit Otl- of New York, the petltLoner ln the within proceeding, bI
enclosl.ng a true copy thereof in a securely sealed postpald wrapper addressed
as fol lows:

t"lerlt Otl of New York
Attn: Leonard Gllnar
44 W. Lancaster Ave.
Ardmore, PA 19003

and by depositJ.ng same enclosed ln a postpaid properLy addressed wrapper in a
post office under the excluslve care and custody of the Untted States Postal
Service withln the State of New York.

That deponent further says that the sald addresaee ls the petitloner
herein and that the address set forth on said nrapper ls the last known address
of  the  pe t i t loner .

Sworn to before ne thls
10 th  day  o f  Ju ly ,  1985.

Authorized
pursuant to

Eo adml ter oaths
Tax Law sect ion  174
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of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
PerLod 3  /  L  l79-L I  |3O /  80 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
l0th day of July,  1985, he served the within not ice of Decision by cert l f ied
nail upon Wlllian P. Thornr the representative of the petltioner in the ltithln
proceeding, b! enclosing a true copy thereof ln a securely seal-ed postpald
rruapper addressed as fol-lows:

Wtlliam P. Thorn
l iol f ,  Blockr Schorr & Sol is-Cohen /  Packard B1dg.
12 th  F l . ,  S .E.  Corner  15 th  &  Chestnu t  S t .
PhlladeJ-phLa, PA L9LO2

and by deposltlng same enclosed in a postpald properJ-y addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentative
of the petitloner herein and that the address set forth on said wraPPer ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
10 th  day  o f  Ju ly ,  1985.

nister oaths
pursuant to Tax Law sect ion L74
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Ju ly  10 ,  1985

Merl t  011 of New York
Attn: Leonard Gilnar
44 W. Lancaster Ave.
Ardmore, PA 19003

GentLemen:

PLease take not ice of the DecLslon of the State Tax Comrnisslon encLosed
herewith.

You have now exhausted your right of review at the adminlstrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding in court  to revlert  an
adverse decisLon by the State Tax Cornmlssion may be instltuted only under
ArtlcLe 78 of the Civit- Practlce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date  o f  th is  no t ice .

Inqulries concerning the computation of tax due or refund allowed ln accordance
with thls decisLon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgatlon Unit
Bulldlng if 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petl t ioner I  s Representattve
Wllliam P. Thorn
tr'Iolf , Block, Schorr & Solis-Cohen / Packard Bldg.
12 th  F l . ,  S .E.  Corner  15 th  &  Chestnu t  S t .
Phlladelphia, PA L9L02
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
:

o f
:

MERIT OIL OF NEW YORK DECISION
:

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under ArtLcLes 28 and. 29 :
of the Tax Law for the Perlod March 9, 1979
through Novenber 30, f980. :

Petltioner, Merit 011 of New York, Attn: Leonard Gllmar, 44 West Lancaster

Avenue, Ardmore, Pennsyl-vanfa 19003, flLed a petitlon for revislon of a determl-

nation or for refund of sal-es and use taxes under Artl.cl-es 28 and 29 of the Tax

Law for the period March 9, 1979 through Novenber 30, 1980 (Fi le No. 38556).

A fornal hearlng was held before DennLs M. Galllher, Hearing Offlcer' at

the off lces of the State Tax Cornrnission, Bui ldlng / i9,  State Off lce Campus,

AJ.bany, New York, on June 29, 1984 at 9:00 A.M., with alL br lefs to be f l led by

November 7, 1984. Pet i t loner appeared by Wolf ,  B1-ock, Schorr & Sol ls-Cohen,

Esqs. (WllJ- lan P. Thorn, Esq.,  of  counsel) .  The Audlt  Dlvls lon appeared by

John P. Dugan, Esq. (Paul A. Lefebvre, Esg.,  of  counsel) .

ISSUES

I. llhether certain Lmprovements made by petltloner in the cqnstructlon of

gasollne servlce stations on leased land constitute capital lmprovements to

real property.

II. I{trether certaln malntenance charges for service statlons whl.ch were

paid for by another corporation related to petitloner and then charged back to

pet i t loner at cost l rere properly subJect to tax.
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FINDINGS OF FACT

1. On May 4, L982, fol-lowing a field audlt, the Audlt Divlslon lssued to

pet i tLoner,  Meri t  Oi l  of  New York (r 'Merl t") ,  a Not ice of Determlnat ion and

Demand for Paynent of Sales and Use Taxes Due for the sales tax quarterly

perlods ended May 31, 1979 through November 30, 1981 ln the amount of $265'542.33,

pJ-us interest.  This assessment conslsts of two separate i tems, as fol lows: a)

tax Ln the anount of $2631081.59 assessed on the cost of  lmprovements nade by

petl.tloner on l-eased properties (as more fulJ-y descrlbed hereinafter); b) tax

ln the amount of $3r460.74 assessed on certain nonthly repalr and maintenance

charges.

2. Merit operates gasoline service stations in New York State, ownlng

approxlnateJ-y one-half of the statlons it operates and leaslng the remalnder.

I t  is Meri trs pract ice to bul ld conpletely new facl l l t ies for i ts stat ion

operations when lt acqulres, either by purchase or lease' a new proPerty.

Where there are existlng statlon faciLltles, they are denol-ished and new

faci l i t ies are erected except,  in some cases, where an exist lng bul ldtng may be

left  standlng for storage purposes. The port ion of the instant assesament

pertainlng to the lmprovements ls based only on the cost of improvements made

by Merlt on l-eased properties, with no tax assessed on the cost of the same

types of inprovements made to properties owned by Merit.

3. There are 29 leased servlce stations ln questlon Ln this proceedlng.

The type of improvements at issue include gasollne tanks burled underground'

fuel piping systems from the tanks to the gasollne pumps, canopies over the

fuel punping area, cashlersr booths for the servlee station attendant located

under the canopy area, concrete parking areas over the underground gasollne
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tanks and around the pumps, asphalt paving over the entire property except for

the described concrete paved areas' storage buildlngs and pylon slgns.

4. The assessment hereln stems fron the Audit Divislonts revlew of six

specLfLc stations, all leased, upon whlch the noted type of lmprovementa were

nade by Merl t .  This use of s lx stat ions as a test group, with proJect ions of

the tax due therefrom as the nethod of audl.ting Meritrs totaL statlon constructlon

actlvlties, rras agreed to by MerLt at the cormencement of the audlt.

5. Construction speciflcatlons and lnstallation methods pertalnlng to the

various types of lmprovements in dispute are as follows:

A) STORAGE AND DISPENSING SYSTEM:

The systen consists of underground storage tanks, dlspensers, underground

subnersible punps and related underground ptptng.

- Instal lat ion and Specif icat lons:

Storage tank holes measuring 39f long x 28t wide x 9r deep are

dug. The bottom of the excavatlon ls fil led with concrete to a

depth of L2t' to support and provide a level surface for the flve

41000 gal1-on steel or f lberglass storage tanks. The tanks'

measuring 5r4tt diameEet x 241 Long, are lowered lnto the excavation

and posltloned 2t apart, and are fil led to full capaclty to

preclude movl.ng or floating due to ralnfall. AIJ- plplng connectlons,

running about 3f below finish grade level, are conpleted at this

stage of the lnstallation, lncluding 4t' ftLj- llnes, 2rf vent lines

and submerslble pump units with 2" product dlscharge PlPlng to

each gasollne punp. The gasoline punps are flrnly secured to the

punping isLand wlth lag boLts, and the compJ-ete system is tested

for tlghtness. The excavatlon is fi11ed with concrete to a level
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even lrith the top of each tank. The area above the tankf ls

backflll-ed with sand to a depth of 8" below finished gra{e' and ls

compacted. The perlneter of the tank area is formed out wlth 2rt x

8r' edging boards to provide a form for the concrete mat fver the

tanks. A11 manholes for gauge and f111 llnes are set. $ 24" x

24't street box is set over the subnersible punp. Rel clng

It thicksteel road mesh ls set Ln pJ-ace, and concrete is poured

and f lnished. The concrete strength is 3 '500 psi  cert l f

B )

Product identlflcation markers are lnstalled at the a r iate

f111 openlngs.

CASHIER BOOTH:

The booth ls 8t x 14t,  weighs 81000 pounds, and consists of efLnlshed

netal

and

rooms; a

Ls

th of

indlvldual-

.  A 4 r t

steel

and

en

room

lnterior metaL waLLs and ceiLing' exterior brlck veneer over

wall, and lncludes steel cross members ln the floor welded t

supportlng the walls. The booth confLguration includes

cashlerts area, a rest room, and a storage/ut l l - l ty roon. I t

centrally heated and aLr conditioned.

- Instai l lat lon and Speclf icat ions:

The booth ls pl.aced on a concrete footlng poured to a d

approxLnately 4r below finish grade. ELectrlcal- service

conduits, sanLtary sehrer and water service are stubbed

thick concrete floor is poured inside the booth over the

cross members which completely secures the floor suppor

wall-s to the foundation. The exterlor of the booth is

encased ln a 4" concrete pl-atform. The tlle floor and

flxtures are lnstalled and the electrlcal connectlons ar completed.
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c) srATroN cAl{OPY:

The canopy, covering the gasollne pumping and cashlerst booth area, Ls

36t x 78r (standard size) and weighs approxlmately 39r3L4 pounds. I t

consists of structural steel framework and beans t galvanlzed netal

decking and gutters, and .080 gauge (5/64") aLuminum fascla.

-  Instal lat ion and Specif lcat ions:

Concrete canopy foot ings are poured to a depth of 5r to 8f below

finish grade. The Srt round x 19r J-ong canopy poles are set Ln

place on the concrete footings, and the pockets ln whlch the

canopy poles are restlng are fll led with concrete. The steel naln

support trusses of the canopy atructure are bolted to the poles

and all- other structural members are positloned and bolted into

pJ.ace. The upper deck of the canopy is attached to the top rall

of the structural truss uslng t" dlameter bolts and gelf-tapplng

and sealLng structural screws. The lower deck is fastened to the

bottom rail of the structural truss ln the same fashLon as the

I
upper deck. ^ The fascla panels are secured to the top deck of the

canopy with a 2\" x lLrr contl.nuous aluminum angle, whl.ch ls

attached with metal screws. This angle is inetalled around the

entire perimeter of the canopy. The fascia panels have a bend at

the top' which allows then to overlap and hang on the alunlnum

The double deck canopy has two advantages over the slngle deck canoPy.
FLrst, it provides support for the fascla and signs. Thls could be
accomplished with braclng; however, by Lncorporatlng the top deck, the
advantage of a weather proof enclosure for the slgns and llghtlng flxturee
is galned. Secondr the lnterior of the canopy structure provldes an area
where serviclng of the slgns can be accomplished free fron lnclement
weather condit lons.
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angle. The bottom of the fascia panels have a bend' which ls

secured to the bottom deck of the canopy wlth metal screlts. Each

fascla panel or slgn is approxinately 4r wlde and 5t6" hlgh and Ls

fastened at the botton with two acrews. The panel-s are secured to

one another with two screws at each slde, thereby provldlng a

uniforn sign. The slgn conslsts of a fascla panel, whlch has been

cut out with a metal  san to produce the desired copy; e.g. t 'MERITt ' ,

t 'IfiRIT SERV & sAvErr, price panel, J-ogo M, etc. Plexlglass ls

applLed directJ-y behlnd the cut-out wlth an adhesive sealant.

This plexlglass produces the desired color to the sign copy. The

ll1-unination for the sign is produced from a fluorescent J-ight box

flxture which ls attached to the canopy supports with metal screlta

directly behlnd the copy of the fascla panels. Conplete canoPy

installation tlme ls approxinately three days wlth a three member

crew.

STATION PAVING:

- Concrete Paving (Gasollne Islands and Mats)

The pump-area island ls constructed by laying in pLace, settlng

and leveling stainless steel forns which are purchased to the

exact size requlred. The gasollne piplng and electrlcal- conduits

for the dispensers are secureJ-y fastened to a steel punpbox set

wlthln the tsland. Concrete ls poured for the lsland and steel

bumper posts are imbedded in the concrete to Protect the pumps

fron damage by vehlcles. The concrete ls treated with a black

colored dye and troweled to a smooth flntsh. Concrete mats are

utilized at the isLands in place of asphalt pavlng becauee concrete
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ls impervious to spilled gasollne. The mat ls nade up of 6" thick

poured concrete reinforced with steel.

- Asphalt Pavlng:

Final grades are estabLished and al-L areas other than those paved

with concrece are graded accordlngly. A 4" stone base ls put down

and roll-ed, fol-lowed by a I\" asphalt binder course. After the

binder course sets and hardens, a L\" finish course of asphalt Ls

laid down and rolled. A1-J- edges and seams are sealed wlth llquld

asphalt .

E) PYLON SIGNS:

- Instal lat lon and Speclf lcat lons:

A 541 deep concrete footing is poured, and (4) lLr dLameter x 5f

long steel anchor bol-ts are embedded in the concrete footlng. The

sign support column, varylng ln length fron 20t to 32t, dependLng

on vlsibl l i ty requlrements and/or code restr ict ions'  is raeied

lnto posit ion and bolted to the concrete foot lng. The 4t x 6tt '  x

l0rr ,  2,500 pound slgn is attached at the top of the column.

F) ACCESSORY BUILDINGS:

The accessory buildlngs are of masonry construction' wlth steel roof

decklng, and are used to store i tems such as ant i f reeze, oi l ,  etc.

6. To remove the canopies, the decking woul.d have to be unscrewed, the

steel support trusses unbolted, and all would be l-abeLed and crated. The

columns would have to be either cut or burned off at grade l-evel. Merlt has

never removed a canopy, nor has it ever removed an underground tank. Although

it is possibJ-e to remove and later re-use canopy decking and underground tanks'

Merlt asserts that the cost of dolng either is uneconomlcal-.



-8-

7. The onl-y ltems previousl-y described whlch Merit has ever removed from

a station are the gasollne pumps and the pylon signs. To remove any of the

other described ltens (except the canopy decking, pumps and signs) ' lt would be

necessary to use a Jackhammer to break up the surface area and concrete.

Furthernore, Ln the case of the booths, the steel supporting cross members

wouLd have to be cut off, whlch ln conjunctlon with using the Jackhamer to

remove the four Lnch concrete flooring would danage the booth to the extent

that l t  would not be pract lcal  to reuse i t .

8. The leases pertatning to the 29 locations at issue are all for lengthy

terms and nany contain renewal provlsions. The lease terms vary in length from

ten years wlth two five year renewals at the optlon of the lessee, to twenty-flve

years wlth a ten year renewal at the optlon of the lessee. The median leaee is

for a perlod of twenty years wLth two flve year renewals at the option of the

lessee. Sixteen of the leases are trrenty yeat leases, of whlch flfteen have

two flve year renewals at the optlon of the lessee. Four of the leases have

fifteen year terms, with three of those givlng the lessee the right to extend

the lease for three addit ional f lve year periods.

9. The lnprovements to the stations nade by Merlt vary ln cost fron about

$ 6 0 , 0 0 0 . 0 0  t o  a b o u t  $ 2 0 0 , 0 0 0 . 0 0 .

10. Wtren Meri t  started leasing stat lon si tes, most of the leases were

custom leases tai lored to each property.  However,  af ter a period of t lme, a

standard lease was developed, although some provisions were changed Ln almost

all of the l-easea as a resul-t of negotiatLons between the partles. The standard

form of l-ease provided that Merlt, as the lessee, had the right to remove all

bufl-dlngs and other improvement€ that may have been erected on the property by

Merit. Some of the orlglnal leases provided that inprovementa nade by the
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l-essee (Merlt) became the property of the lessor either upon compl-etion or upon

ternlnatlon of the l-ease. Merit has never enforced the right to remove the

lmprovements, wlth the exception of personal property such as o11 dlspensers or

dispJ-ay units and some slgns and gas pumps. The removal provislon ltas put ln

the leases origlnally to ald Merit in renegotiatlng a new lease at the end of a

gLven leasehold perlod, through the ablllty to stress dlnlnutlon ln value of

the premlses if Merit exercLsed the right to remove Lmprovements. Merlt later

entered into a number of agreements of reformation to change the provislon ltlth

respect to certain enumerated inprovements so that they becane the property of

the landlord upon the expiration of the Lease. Each of these agreenents of

reformatLon were entered lnto subsequent to the perlod at lssue. A more

conplete listlng of the removal clause aspect of the Leases ls attached to thls

decision as Appendix "A".

11. The lengthy duration of the varLous leases allows Merit to be ln the

prenises a sufflciently long period of time to recover the costs Lnvolved wlth

construct ing the stat ions.

L2. The tax assessed on the station conversions was computed by deterninlng

the portlon of Meritrs total construction conversion costs deened taxable and

assessing tax thereon. The taxable portion of such total- costs was arrived at

by comparlng taxable costs to total conversion costs for each of six converted

stat lons, specif lcal ly the Fort  Hamll ton, Nostrand, Remsen, Tee, BeJ-l  and

Bushwick stations (as agreed between the partles at the tine of conrmencement of

the audlt), and applying the resulting percentage to total converslon costs of

al-l stations. The determLnations of the taxabl-e percentages per statlon are

shown as follows:
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Stat ion
Total

Conversion Cost

$  116 ,841 .00
98 ,979  .00

rLL,725.O0
245,647 .00
285 ,456 .  00
266,675.00

L ,125 ,  323  .00

13. Petittoner submitted one lnvolce for converslon work performed at the

BelL stat ion upon which tax of $1,037.68 was pald. Slnce the auditor lncluded

the entire amount of thls invoLce as converslon costs subject to taxr petitloner

asserts that the amount of tax thereln should be removed ln deterninlng the

percentage projectLon, and also asserts that pet i t ioner ls ent l t led to a

$1,037.68 credlt  against any def ic lency assessed slnce the tax was ln fact

pa ld .

L4. The portf"on of the assessment whlch pertalns to rePair and nalntenance

charges ls based on expenses for suEh services performed at Pet i t lonerts

stations by outslde partles and pald for by Merlt Oil Corporatlon' a Delaware

corporation, as the central- payment uni.t for petltloner and its sister corpora-

tions. After paynents are nade by Merlt 011- Corporatlon, charges for such

payments are bilIed back to petitloner at cost as an intercomPany allocatl.on.

These expenses \irere not pald dlreetly by Merlt to the third Parttes who supplLed

materlals and/or Iabor, but were Merltrs aLlocated share of such costs paid by

Merit O11 Corporation and charged to Merit per the allocatlon. NeLther speciflc

services and expenses therefor, nor the method of al-location was detal.led by

Meri t .  Pet i t ioner asserts that such al located expenses were not retaLl sales

subject to tax but were alLocatlons soLe1y for the purpose of deternlning the

prof i t  and l-oss of each corporat ion.

Fort Hanilton
Nostrand
Remsen
Tee
Be11
Bushwick

TotaIs

Taxable Portion

$  67 ,867  .00
60,2L7 .00
6L,822.00

168 ,845 .  0o
208 ,5  10 .  00
L97 ,3 r7 ,00

9764 ,578 .00

Percentage

58 .  I
60 .8
s3.3
68 .7
73 .O
7  4 .0
67  . 9
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CONCLUSIONS OF LAW

A. That the term f fcapltal-  lnprovenent" ls def ined by sect lon 1101(b)(9)

of the Tax Law as fol-lows:

rrCapital inprovement. An addttlon or alteration to real proPerty
which:

(1) Substantlall-y adds to the value of the real property, or
appreciably prolongs the useful life of the real Property;
and

(ii) Becomes part of the real property or is pernanentl-y
affixed to the real property so that reuoval would cause
materlal damage to the property or articl-e itself; and

(111) Is lntended to become a permanent instalLatlon.rr

Thls provision, enacted by Chapter 47L of the Laws of 1981 (effect ive July 7,

198f),  represents a leglslat lve enactment of the substance of the Conmigslonrs

prevlously pronulgated regulat ion on the subJect,  located at 20 NYCRR 527.7 (a)(3).

B. That petltionerfs assertion that the Real Property Tax Law ls controll-tng

on the lssue of what constltutes a capital Lnprovement for sales tax purposeg

is nispl-aced. Rather,  i t  is the cr i terLa set forth in Tax Law sect ion 1101(b)(9)

which defines a capital improvement Gn"tter .f nt.aaw"y

v. State Tax Conrm., 67 A.D.zd LO2g; Matter of  Roberson v. State Tax Com., 65

A . D . 2 d  8 9 8 ) .

C. That lmpositlon of tax by the Audlt Dlvislon was based upon the

presunption that the items lnstalled by petitloner, as a tenant' rtere not

intended to become pennanent instaLlations. In thls regard, the Audlt DLvislon

specifically points to the fact that pumps and signs have been removed by

petltloner, together wlth the terms of the station Leases regardlng ownershlp

of ltems upon lease explration.

D. That there exists ln Law a presumption that tenant-lnstalled fixtures

and lnprovements are not nade wlth an intention to enhance the pernanent or
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lasting value of the property and thus do not qual-lfy as capital- Lmprovements

pursuant  to  Tax  Law sec t lon  1101(b) (9 ) .  (Peop le  ex  reL .  100 Park .Ave. '  Inc .  v .

Boy land,  144 N.Y.S.2d  88 ,  mod.  on  o ther  g rounds,  284 A.D.  1033 '  rev fd  on  o ther

g r o u n d s ,  3 0 9  N . Y .  6 8 5 ;  s e e  T i f f t  e t  a l .  v .  H o r t o n  e t  a 1 . ,  5 3  N . Y .  3 7 7 ) .

Holrever, the facts may serve to rebut such presunptlon (Matter of Flahfs of

Syracuse,  Inc .  v .  Tu l l y ,  89  A.D.2d 729) .

E. That several-  of  pet i t ionerrs stat ion leages were reforned whereby

certain specific items rf,ere enumerated as becoml.ng the property of the landlord

upon lease expirat lon. The reformed leases are pet i t ionerts Exhibl ta rr3rr  and

tt18 through 31ft, and the items speclfled therein are the canoples, booths,

heating and air condltl.oning systems, overhead firensuppresslon systems, pavlng

and underground storage tanks lncluding, by lmpllcation, underground plplng

attendant thereto. A number of other Leases, specifieally petltloner's Exhibits

t t4 through grt  and t t15",  r t l6t t  and "I7",  provide that t t improvementstt  of  t tbui ldlngtt

or rbuildings and iuprovementsrr become the property of the l-andl-ord upon lease

expirat ion. Specif ical ly excluded, however,  ln pet i t ionerrs Exhlbi t  t tStt  were

underground tanks and plping. The balance of the leases indicate that orfiter-

ship of inprovements and/or trade fixtures, equipment, etc. is to remain wlth

pet i t loner at lease explrat lon unless, in some instances, the LandLord elects

to purchase the same.

F. That in reforuing the leases, petitioner enumerated certaln items as

becoming the property of the landlord, as noted in Concluslon "Ett. Such ltems

were thus presumably speclfLcall-y contempl-ated by petitioner to be Permanent

rrimprovementsrt, and the term ttimprovementsrr as appearlng in other leases (wlth

the speclfic exception of underground tanks and plplng as excluded per Exhlblt

rrSrr)  shal l  pertain solely to such speclf ied i tems.
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G. That by abandoning ownership of the enumerated lmprovements and

bulldings as per elther the original or reformed lease terms, petltloner has

evldenced lts lntention to make permanent installatlons of such ltems. Accord-

Lngly, such improvements and bulldings (wlth the exceptlon of underground tanke

and piping per Exhlbit r'8rr) meet the crlteri.a set forth ln Tax Law Sectl.on

1101(b)(9) and const l tute capital  lmprovements. However,  by contrast,  ln the

absence of such cedlng of ownershlp, lt is presumed that petitl.oner dLd not

lntend to make permanent lnstalLatlons. Accordlngly, except with resPect to

the specLfic lnprovements and bull-dings prevlously noted, petltloner has falled

to meet the thlrd enumerated crLter ion of sect l .on 1101(b)(9),  and thus such

items do not constitute capltal improvements. In recomputing the lnstant

def ic iency, pet i t loner Ls to be al lowed credtt  with respect to the amount of

tax erroneously included from the speciftc invoice noted in Flndlng of Fact rf13.

H. That sect ion 1105(c) of the Tax Law lmposes a tax on "( t)he receipts

from every sal-e.. .of  the fol- l -owing servl .ces:

(3) Instal l ing tangible personal property. . .or mal.ntainlng,
serv lc ing  or  repa i r lng  tang ib le  persona l  p roper ty r . . . t t .

That the bookkeeping entrles recorded on petitionerts books and records reflecting

petltionerrs al-l-ocated share of the expenses for malntenance servlces performed

at l ts var lous locat ions, as descr ibed, effectuated a t 'sale of servlcestt

between petltioner and lts parent wlthin the meaning and intent of Tax Law

sect lons  1101(b) (5 )  and 1105(c) (3 )  (Mat te r  o f  107 De laware  Assoc la t

Tax Coumission, N . Y . 2 d  ,  r e v ' i n g  9 9  A . D . 2 d  2 9 ) .

I. That the petitlon of l"lerlt Oil of New York Ls granted to the extent

lndicated in Conclusion of Law ttGt', but ls Ln all other respects denled and the



Notlce

lnlay 4,

DATED:

of Determlnation and Demand for

L982, as recomputed and reduced

Albany, New York

-14-

Paynent of Sales and Use

in accordance herewlth,

STATE TN( COMMISSION

Ta:res Due dated

is sustained.

JUL 10 1985

COMMISSIONER
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APPENDIX A

DISPOSITION OF PROPERTY INSTALLED BY TENANT

Paragraph
in Lease

Peti t ioner I  s
Exhlbi t  No.

Stat lon
Name

Be11

Bushwick

Copiague

Flushing

Astor ia 7 ,45

Cypress

89 th  s t .

Houston 7 ,  32 ,  47

Sunrmary of Provision

Refornatlon Canopy' booth' heating and
conditloning systems, overhead fire
suppression system, Pavlng and
underground storage tanks shalL
becoue property of landlord upon
the explration of the lease.

Improvements become ProPertY of
landlord upon expiratlon of lease.

A11 Lmprovements are ProPertY of
landlord, equipment belongs to
t,enant.

Buildings and improvements become
property of l-andlord upon expLration
of lease; tenant maY remove or
abandon other property.

Buil-dlngs and lmprovements become
property of landlord upon explratlon
of lease; tenant may remove or
abandon other property.

Improvements, plumblng, heating and
llghttng fixtures and all drLveways
become property of landlord upon
termlnation of Lease; tenant ffrY
remove pumps, tanks, containerst
pLpLngr appliances and servlce
statlon equipment.

Bulldings become property of
landlord upon termlnatlon of lease;
tenant has option to remove other
flxtures and equipment.

Landlord has right to purchase a1l-
buil-dlngs, lnprovements and flxtures,
equipnent, sLgns, canopLes, attach-
ments and apparatus.

1 , alr

5

Art.  IX, XV
xxvl

7

B ,

10



Peti t ionerfs Stat ion Paragraph
Exhibtt No. Name ln Lease

11 Nostrand 28

LZ Patchogue 7

13 Remsen 9

14 Stanley 7

15 Condult 7

16 Crossbay Art .  7

L 7  T e e

Sumary of Provislon

Landlord has right to purchaee all
bulldings, lmprovements and fLxtures,
equipment, signs, canoples, attach-
menta and apparatus.

Landlord has rlght to purchase all
bulldings, improvements and flxtures,
equipmente signs, canopies, attach-
ments and apparatus.

Improvements belong to tenant and
landLord may requLre tenant to remove
at explratlon of lease. Underground
tanks have to be made unusable and
safe .

Tenant may remove bulLdtngs and
equipment.

Bulldlngs and improvements belong
to l-andlord; tenant may remove trade
flxtures, equlpmentr attachmente
and apparatus.

Buil-dlngs and lmprovements belong
to landlord; tenant may remove trade
fixtures, equLpnnentr attachments
and apparatus.

-16-

18-3 r Al-1 other 1, Reformatlon Canopy, booth, heatlng and alr

Art. 49, K, W Bulldings and inprovementa belong
to landlord; tenant may remove trade
flxtures, equipment' attachmente
and apparatus.

conditionlng systems, overhead flre
suppression system, paving and
underground storage tanks shaLl-
become property of l-andl-ord upon
the explratlon of the lease.

propert les
at issue
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