
STATE OF NE!il YORK

STATE TAX COMMISSION

the Pet i t lon

Maguire
& B B lock  Co. AFFIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6  |  |  /79-5  /  3L  lez .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comlsslon, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the wlthln not lce of decislon by cert i f ied mal l
upon Francis J.  Maguire, Off lcer of M & B Block Co. the pet l t ioner ln the wlthln
proceeding, by enclosing a true copy thereof in a securely sealed postpald l rapper
addressed as fol lows:

Francis J. Maguire
O f f i c e r o f M & B B l o c k C o .
Green Acres Road
Hudson, NY 12534

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusl .ve care and custody of the Unlted States Postal
Service within the State of New York.

In the Matter

Francis
Of f i cer  o f

o f
o f
J .
M

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
23rd  day  o f  May,  1985.

l zed  to in ister oaths

says that the saLd addressee ls the pet i t ioner
set forth on said rtraPper is the last known addrees

pursuant to Tak Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

January 2, 1985

Francls J. Maguire
O f f i c e r o f M & B B l o c k C o .
Green Acres Road
Hudson, M[ L2534

Dear Mr. Maguire:

Pl-ease take notLce of the of the State Tax Conmission enclosed herewlth.

You have now exhausted your right of review at the admini.strative leveL.
Pursuant to section(s) of the Tax Law, a proceedlng in court to revl.ew an
adverse declsion by the State Tax Conrmlssion may be instltuted only under
Article 78 of the Civll Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within from the date of
th is  no t ice .

Inquirles concerning the computation of tax due or refund allowed in accordance
with this declsion.may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Building il9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve



STATE OF NEI^I YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

FRAI'ICIS J. MAGUIRE
Of f icer  o f  M & B BLOCK C0. ,  INC.

DECISION

for Revision of a Deternl-nation or for Refund
of Sales and Use Taxes under ArtLcles 28 an.d 29 :
of the Tax Law for the Perlod June 1, L979
through May 30, 1982. :

Pet l t ioner,  Francis J.  Magulre, OffLcer of M & B Bl-ock Co.,  Inc. '  Green

Acres Road, Hudson, New York 12534, filed a petition for revislon of a determi-

nation or for refund of sal-es and use taxes under Artlcles 28 and 29 of the Tax

Law for the perLod June 1, 1979 through May 30, 1982 (Fl le No. 45257>.

A small clains hearlng was hel-d before Dennls M. Gallther, Hearing Officer'

at  the off ices of the State Tax Conrnisslon, Bul lding i l9 '  State Off ice Campus'

Al-bany, New York on February 4, 1985 at 9:15 A.M., with al l  documents to be

submltted by February 18, 1985. Pet i t loner appeated pro se. The Audit  Divls ion

appeared by John P. Dugan, Esq. (Thonas C. Sacca, Esq.r of  counsel) .

ISSUE

Whether pet l t loner

use taxes on behalf  of

1 1 3 1 ( 1 )  a n d  1 1 3 3 ( a )  o f

was a person required to collect

M & B Block Co.,  Inc. pursuant to

the Tax Law.

pay over sal-es and

terms of sect lons

and

the

FINDINGS OF FACT

1. On May 13, 1983, the Audit  Divls lon issued to pet i t loner '  Francis

Maguire, as an off icer of M & B Block Co.,  Inc.,  a Not ice of Determlnat ion

Demand for Payment of Sales and Use Taxes Due for the perlod June I' 1979

through May 31, 1982 Ln the amount of $9,723.03 plus penalty and lnterest.

J .

and
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2. M & B Bl^ock Co.,  Inc. ( t tM & Btt) ,  was Lncorporated ln New York State on

Aprt l  l ,  1977, and began dolng buslness ln New York State on Apri l  lL,  1977.

M & B was, untiL its l-iquidatton resulting fron bankruptcy, engaged ln the

manufacture of concrete products including concrete blocks and mats. The one

hundred lssued and outstandlng shares of M & B stock were held by lts offlcers

and directors as fol lows:

# of Shares
HeldName

Francis J. Magutre
tJlll lan H. Brownell
Constance Ann Maguire

Each of the above-named indivlduals

checking account.

Of f i ce

President
Vlce-Presldent
Secretary and Treasurer

was an authorlzed slgnatory on M

I
I

9 8

&  B r s

3. On or about Aptt1 24, L978, M & B was experlencing flnanclal difflcultles

and one Robert C. Kellan becane associated wlth M & B by his lnfuslon of

$50,000.00 into the business. Mr. Kel- l -um dld not become an off icer of M & B.

However, he was made an authorized slgnatory on the checking account, and

ownership of M & Brs issued and outstandlng stock was restructured as fol lows:

Nane of Shareholder
i l of Shares

Held

Francis J. Magulre
William H. Brownell
Constance Anne Magulre
Robert C. Kel-lan

I
1

47
51

4. On or about January 31, 1979, pet i t ioner 's employnent with M & B was

terminated by Mr. Kel lan (M & Brs control l ing sharehol-der),  and pet l t loner and

Constance Anne Maguire were removed frour all- partlcipatlon ln the affaLrs of

M & B. After his terminat ion, pet i t loner never returned to M & Brs preml-ses.

Petitioner never fornally resigned from his corporate offlce nor dld he surrender

his one share of M & B stock.
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5. M & Bts Corporat ion Franchise Tax Reports (Forns CT-4) for the f iscal

years ended March 31, 1980 and March 31, 1981, l ist  pet i t ioner on the Schedule

of Off icers and Stockholders (Schedul-e D) as presldent,  but indicate hls total

compensatlon as ttnonett, with Mr. Kellam and Mr. Brownel-l as the onLy officers

or shareholders receivl-ng any compensation.

6. tr{age and Tax Statements (Forns trl-2) lssued to petltloner by M & B for

the years 1978 and 1979 refLect hls total  compensat lon for 1978 as $15,500.00

and for 1979 as $1,500.00. Schedul-es K-1, also attached to the Franchlse Tax

Reports for the noted f lscal  years, indlcate pet i t ionerts compensat lon as

ttnone" and the percentage of tlme he devoted to the business as ttnonett.

7.  On Aprl l  6,  1982, M & B f lLed a pet l t lon to l iquidate ln the U.S.

Bankruptcy Court for the Northern Dlstrict of New York. Petltloner rtas not

lnvolved ln the bankruptcy proceedl.ngs.

CONCLUSIONS OF LAW

A. That sect ion 1133(a) of the Tax Law places personal l labl l l ty for the

taxes imposed, collected or required to be collected under Article 28 upon

"every person required to collect any tax" lmposed by said article. Sectlon

1131, subdivislon (1) furnLshes the followlng deflnition for the tern "persons

requlred to col lect taxrf :

" tPersons requlred t ,o col lect taxf or tperson requlred to
collect any tax lmposed by this articler sha1l include:
every vendor of tanglble personal property or services;
every recipient of amusement charges; and every operator of
a hotel-. Said terms sha1l also lnclude any officer or
enployee of a corporatLon or of a dlssolved corporatlon who
as such offlcer or enployee is under a duty to act for such
corporation in conplying with any requirenent of this
artl-cle and any member of a partnership.rt

B. That the doeumentary evidence submltted, as well as the credible

test lmony offered Ln support  thereofr establ lsh the fact that pet l t lonerts
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entire relationship wtth M & B had been

January 31, 1979, whlch date ls pr lor to

petltioner was not a person under a duty

M & B during the perlod at lssue.

(non-voluntarily) termlnated as of

the perlod Ln questlon. Accordlngly,

to collect and pay taxes on behalf of

C. Ihat the petitLon of FrancLs J. Magulre is hereby granted and

Notlce of Determinat ion dated May 13, 1983 ls cancel led.

DATED: Albanyr New York STATE TN( COMMISSION

MAY 2 3 1985
PRESIDENT
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