
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Maggters  P lace ,  Inc .

for RedetermLnatl.on of a Deficiency or Revlsion
of a Determl-nation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  6  /  t  /78-8  131/81 .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comlsslon, that he is over 18 years of age, and that on the
20th day of February, 1985, he served the wlthin notLce of Decision by
cert i f led nal l  upon Maggiers Place, Inc.,  the pet i t loner in the wlthin
proceeding, by encl-osing a true copy thereof Ln a securely sealed postpald
wrapper addressed as fol lows:

Magg iers  P lace ,  Inc .
2 L  E .  4 7 t h  S r .
New York, NY 10017

and by deposltl-ng same enclosed in a postpaid properLy addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee is the petitloner
herein and that the address set forth on sald lrrapper is the last knoun address
of the pet i t ioner.

Sworn to before me this
20th day of Februaryr 1985.

pursuant to Tax Law sect ion 174



STATE OF NEI^I YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon
o f

Maggiere PJ-ace, Inc.

for Redeternination of a Deficiency or Revlsion
of a DeternLnation or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
P e r i o d  6  |  L  1 7 8 - 8  / 3 1 / 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and eays that he Ls an empl-oyee
of the State Tax Connlssion, that he is over 18 years of age, and that on the
20th day of February, 1985, he served the withln notice of DecLsion by
certified mal.l upon Jack M. Portney, the representative of the petitioner ln
the wtthln proceeding, by enclosLng a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Jack M. Portney
207 Maln  St . ,  Box  346
Fort Leer NJ 07024

and by depositing same enclosed in a postpaid properly addressed ltrapper ln a
post offiee under the exclugive care and custody of the Unlted States Postal-
Servlce wlthin the State of New York.

That deponent further saye that the sald addressee is the representatlve
of the petitioner herein and that the address set forth on sald rtrapper is the
last known address of the representative of the petit,ioner.

Sworn to before me this
20th day of February, 1985.

Authorized
pursuant, to

ter oathsto adni
sec t lon  174



S T A T E  O F  N E I , I  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

February 20, 1985

Maggiers  P lace ,  Inc .
2 l  E .  4 7 t h  S t .
New York, NY 10017

Gentlemen:

PLease take not,ice of the Decl-slon of the State Tax Coml.ssLon encl-osed
herewlth.

You have now exhausted your right of revlew at the adminlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declsion by the State Tax Comrnlsslon may be lnstituted only under
Artlcle 78 of the Civil- Practlee Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron the
date  o f  th is  no t lce .

Inqulries concernlng the computatlon of tax due or refund all-owed in accordance
wlth this decislon mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unit
Bullding /19, State Campus
Albanyr New York L2227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TA)( COMMISSION

Petl-tloner t s Representatlve
Jack M. Portney
207 Main  St . ,  Box  346
Fort Lee, NJ 07024
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetLtlon

o f

MAGGTETS PLACE, INC.

for Revision of a Determlnatton or for Refund
of Sales and Use Taxes under ArtlcLes 28 and
of the Tax Law for the Period June 1, 1978
through Atrgust 3le 1981.

, o .

DECISION

Petl t ioner,  Magglets Place, Inc.,  21 East 47th Streetr New Yorkr New York

10017, filed a petltion for revlsion of a determinatlon or for refund of eales

and use taxes under Artlcl-es 28 and 29 of. the Tax Law for the perlod June I'

1978 th rough August  31 ,  f981 ( f lLe  No.  38571) .

A snall clalms hearing was held before Arthur Johnson, Hearing Offlcer, at

the offices of the State Tax Connniselon, lbo World Trade Center, New York, New

York, on July 26, 1984 at 2:45 P.tt. Petltloner appeared by Jack !1. Portney'

C.P.A. The Audlt Dlvlsion appeared by John P. Dugan, Esq. (Thonas Sacca, Eeq.,

of counsel) .

ISSUE

Whether the Audit Divislonfs uae of the markup method of audit ae a bael.s

for determlnlng petitlonerrs sales of food, beer, liquor and wlne ltas ProPer.

FINDINGS OF FACT

1. Pet i t loner,  Magglers Place, Inc.,  operated a bar and restaurant

located at 2L East 47th Street,  New York, New York.

2. On June 25, 1982, as the result of an audlt, the Audit Divlelon issued

a Notice of Determlnatlon and Demand for Payment of SaLes and Use Taxes Due

against petitioner covering the perlod June I, L978 through August 31, 1981 for

taxes  due o f  $251524.38 ,  p lus  in te res t  o f  $61043.28 ,  fo r  a  to ta l  o f  $311567.66 ,



-2-

3. Petitioner executed a consent extending the perlod of llnitatlon for

assessment of sales and use taxes for the period June 1, L978 through February 28,

1981 to September 20, L982.

4. Petitioner dld not have guest checks or cash reglster tapes avallable

for audit. Therefore, ln order to verlfy the accuracy of taxable saLes reported,

the Audit Dlvision reconstructed such saLes by narking up purchasee of food,

beer, liquor and wine. A combined 1-iquor and wine markup of 39L.64 percent waa

computed uslng purchases for Mayr 1981, selling prlces in effect at that time'

a 15 percent al-lowance for spillage and, I-l/4 and L-718 ounce servings of

llquor and 5 ounce servings of wine.. A beer markup of 34L.85 percent was

computed ln the same manner as f-iquor and wlne using an 8 ounce glass. The

food markup was estlmated to be 150 percent on the basls of statlstlcs publlshed

by the Natj-onal Restaurant Assocl-ation. Total purchases for the perlod June I'

1978 th rough February  28 ,  l98 l  were  $417,399.00 ,  o f  wh ich  $262 '711.00  (62 .94%>

was food and $154,688.00 (37.06%) was for l lquor,  wine and beer.  Food purchaees

were adJusted to $2431406.00 to al low for empJ-oyee meals ($15,730.00) and

conpl imentary hors droeuvres ($3,575.00).  Beverage purchases were adjusted to

$1461823.00 to al low for dr lnks consumed by employees (11 employees @ $1.00

each per day). The markup percentages lrere appJ-led to the appllcable purchases

to arr ive at taxable sales of $1,3L2,02L.00 for the perlod June I '  1978 through

February 28, 1981. Pet i t ioner reported taxable sales of $1'059r330.00 for the

same period, leaving addit lonal taxable saLes ot $252169I.00, or an lncrease of

23.85 percent. This error factor was applled to taxable sales reported for the

period March 1, l98l through August 31, 1981 to determlne addltlonal- taxable

saLes of $48,782.00 for said perlod. The total  tax due for the combined

peri .ods amounted to $24rLL4.56.
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The Audit Dlvision requested petitloner to retain current guest

checks. An analysls of two daysr guest checks (luly 17th and 25th) dl.sclosed

an overcoll-ectlon error factor ot. .367 percent. This test was used to estlmate

addit ional taxes due of $459.57 fot the audlt  per lod.

The Audit Divlsion determlned use tax due of $750.22 on the cost of

enployee beverages. There was also a use tax of $200.00 assessed on f ixed

assets .

5. The Audit Dlvision conpared gross sales from the books and records

with the sales tax returns flled and found that the sales per books exceeded

the  re tu rns  by  $37r814.04 .

Petltloner submltted the resul-ts of a federal- lncome tax audit for the

years L978, 1979r 1980 and 1981 which dlsclosed addit lonal recelpts of $39r279.00.

Petitloner conceded that sales tax is due on that amount.

6. Durlng the perlod ln lssue, pet l t ionerrs cash reglster did not produce

a tape. Pet i t ioner argued that s lnce the cash reglster tapes never existed,

the absence of such tapes does not conatitute inadequate books and records.

Petitioner argued further that there is no statute or regulation that requlree

a business to mal-ntain cash reglster tapes.

7. Petitloner submltted lts own markup test on liquor and wine whlch

showed a markup of 155.5 percent. The test dlffered from the Audlt Dlvislonts

in that the slze of the drlnks used was 2\ and 3 ounces of liquor and the

allowance for spillage was increased to 25 percent. Petltloner had a I ounce

shot glass on the premises; however,  pet i t ioner,  at  the t ime of the audlt '

indicated that llquor was "free poured" rather than uslng the shot glass. The

Audlt Dlvision took this into account in allowlng the quanttty of llquor ueed

Ln dr lnks to be L-Ll4 and, I-7/8 ounces.
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Additlonal-J-y, petitioner naintalned that the food markup of 150

percent was not appJ-icabLe to its operation and the all-owancee glven for

employee neals, drinks and compllmentary food were insufflclent.

CONCLUSIONS OF LAW

A. That section 1t35(a) of the Tax Law provides that every person requlred

to collect tax shal-l keep records of every sale and of all amounts paid,

charged or due thereon and of the tax payabJ-e thereon. Such records shall

incl-ude a true copy of each sales s1ip, involce, recelpt or statement.

Petitloner dld not have cash register tapes, gueat checks or any other

record that would serve as a veriflable record of taxable sales, Under such

cl-rcumstances, the Audit Divlslonrs use of a test perlod and a narkup percentage

audlt nas proper ln accordance with sectlon 1138(a) of the Tax L"* (1f"4

Urban Liquors, Inc. v.  State Tax Comieeion, 90 A.D.2d 576i l , Iat ter of  l lanrattyrs/

732 Ansterdam Tavern, Inc. v.  State Tax Comisslon, 88 A.D.2d'  1028).

B. That the Audit DivisLon reasonably calculated petltionerrg tax llablJ.tty

and petitloner has faiLed to demonstrate by clear and convlnclng evldence that

t h e a u d i t n e t h o d o r t h e a m o u n t o f t a x a g s e s s e d w a s e r r o n e o u s ( @

Llne Operators Fraternal Organizat lon, Inc. v.  Tul ly,  84 A.D.2d 858).

C. That the pet i t lon of Magglers Place, Inc. is denled and the Not lce of

Determinatlon and Demand for Paynent of Sales and Use Taxes Due lssued June 25,

1982 ls sustalned.

DATED: Albany, New York

, L,-J 2u 1985
STATE TAX COMMISSION
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