
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
of

Mac David Furnlture, Inc.

for Redeterminatlon of a Deficlency or Revlslon
of a Determl.nation or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
Per iod  L2  /  I  178-8  l3L  l8 I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he La an employee
of the State Tax Comtssl.on, that he Ls over 18 years of age, and that on the
10th day of July,  1985, he served the withln not l .ce of decision by cert l f ied
mal1 upon I'Iac David Furniture, Inc. , the petitl.oner Ln the wlthin proceedlng '
by encloslng a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Mac David Furnlture, Inc.
c/o David SiegeJ-
506 Beach 137th  St .
BelLe Harbor, NY LL694

and by deposlting same enclosed ln a
post office under the excl-usive care
Service withln the State of New York.

That deponent further says that
hereln and that the address set forth
o f  the  pe t l t loner .

postpaid properl-y addressed wrapper in a
and custody of the Unlted States Postal

the sald addressee is the Petitloner
on sald wrapper ls the last known addrees

Sworn to before me thls
10 th  day  o f  Ju ly ,  1985.

ter oaths
Law sect lon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the l fat ter of  the Pet i t lon
o f

Mac Davld Furniture, Inc.

for Redetermlnation of a Deficlency or Revlsion
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  Lz l  L  178-8  l3 l  l8 I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and saye that he ls an employee
of the State Tax Comqisslon, that he is over 18 years of age, and that on the
10th day of July,  1985, he served the wlthln not lce of decl .s lon by cert l . f ied
urail upon James Brogan, the representative of the petitloner ln the wlthin
proceedl.ng, by enclosing a true copy thereof ln a securely sealed postpal.d
wrapper addressed as fol lows:

James Brogan
Leo J. Carey
4626 FLatlands Avenue
Brooklyn, NY 11234

and by depositlng same encLosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unl.ted States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petltloner hereLn and that the address set forth on sald nrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
10 th  day  o f  Ju l y ,  1985 .

horized to nlster oaths
pursuant to Tax Law sect lon 174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N
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J u l y  1 0 , 1 9 8 5

Mac David Furniture, Inc.
c/o David Siegel
506 Beach 137th  St .
Bel le Harbor,  NY 11694

Gentl-emen:

Pl-ease take notice of the decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnistratlve leveL.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng Ln court to revlew an
adverse declsion by the State Tax Conrmisslon may be instltuted only under
Article 78 of the Civl1 Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquirles concerning the computation of tax due or refund allowed in accordance
wlth this decislon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Bullding il9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc:  Pet i t ioner rs  Representa t ive
James Brogan
Leo J. Carey
4626 Flatlands Avenue
Brooklyn, NY 11234
Taxing Bureauts Representat ive



.STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

MAC DAVID FURNITURE, INC.

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Perlod December 1,
1978 th rough August  31 ,  1981.

DECISION

Petl t ioner,  Mac David Furni ture ,  c lo David Siegel,  506 Beach 137th Street,

Bel-le llarbor, New York LI694, filed a petltlon for revislon of a deternl.natlon

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod December 1, 1978 through August 31, 1981 (Fi le No. 38906).

A hearJ.ng was held before James Hoefer, Ilearlng Offlcerr at the offlces of

the State Tax Cornnl.sslon, Two World Trade Center, New York, New York' on

LprtL 24,1985 at 9:15 A.M. Pet i t loner appeared by Janes Brogan, associated

with the Off lce of Leo J. Carey, C.P.A. The Audit  DlvLsion appeared by John P.

Dugan, Esq. ( Irwtn Levyr Esq.,  of  counsel) .

ISSUE

ltrhether the Audlt Divlsion properly disallowed petltionerts clained

non-taxable sales.

FINDINGS OF FACT

1. Pet i t ioner herein, Mac Davl.d Furnl ture, Inc.,  f l led New York State and

Local Sales and Use Tax returns for the perlod December 1' 1978 through August 31'

1981. Gross sales reported on sald returns totaled $46r753.00 and reported

taxable sales amounted to $34,342.00.
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2. On July 20, 1982, the Audlt Division issued notiees of determinatlon

and demand for payment of sales and use tax due (herelnafter itnoticestt) to Mac

Davld Furni ture, Inc. and to David I I .  Slegel as a responsible off lcer of such

corporat lon. Sald not ices, which encompassed the perl .od December 1'  1978

through August  31 ,  1981,  assessed add i t iona l  sa les  tax  due o f  $1rO44.12,  p lus

s inp le  in te res t  o f  $263.66 ,  fo r  a  to ta l  amount  due o f  $1 ,307.78 .

3. The tax due determined in the aforementloned notlces was based on a

field audit conducted by the Audlt Dlvlsion. Numerous requests were made of

petltLoner to make Lts books and records avallabl-e for audit, however' no

records rrere presented for examlnatlon. An auditor from the Audit Dlvislonrs

Brooklyn Distr lct  Off ice vis l ted pet i t l .onerrs place of business and observed

that petitloner nas engaged in the retail sale of furniture; that buslness

hours were linlted; that there appeared to be no inventory; and that most sales

were made on a direct order basls.  Accordlngly,  i t  was declded to accept gross

sal-es as reported by petitioner and lfurlt the audit to veriflcatlon of reported

non-taxable sales of $12,411.00. During the course of the audltr  pet l t loner

presented no documentatlon to support clained non-taxable sales and, therefore,

the Audit Divlsion dLsal-lowed sald non-taxable sales ln total.

4, The Audit Divlslon also determined that David lI. Slegel nas "...personally

l lable as off lcer of Mac Davl.d Furnl ture, Inc.,  under Sect lons 1131(1) and 1133

of the Tax Law... t t .  Mr.  Siegel was President of Mac Davld Furni ture, Inc.,  and

no argument or evldence was adduced at the hearing to show that he was not a

person requlred to collect tax on behalf of Mac David Furnlture' Inc.

5. At the hearing held hereln petltioner submltted its general ledger ln

evidence to support clalned non-taxabl-e out-of-state sales. Sald general

J-edger contained a column headed "out of townr and lt was alleged that the
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sales recorded in this column were saLes of furnlture whlch were dellvered

outslde New York State and, therefore, non-taxable transactions. The general

ledger ident i f ied the customerrs name but not hLs or her address. Other than

the general ledger, no other documentary evidence was presented to substantiate

out-of-state sales and del lver ies.

CONCLUSIONS OF LAW

A. That regui"at ion 20 NYCRR 527.L(a) provtdes'  in part ,  that:

"The sales tax is imposed on the receipts from every
retai l  sale of tangibl-e personal property except.  . .  (6)

[S]al-e of tanglble personaL property del ivered by the
vendor to the purchaser or his deslgnee outslde of thls
Sta te  fo r  use  ou ts ide  o f  th is  S ta te . r '

Sec t ion  1132(c)  o f  the  Tax  Law prov ides ,  ln  par t '  tha t :

" . . . i t  shal l  be presumed that al l  recelpts for ProPerty or
servlces of any type mentioned in subdivis lons (a),  (b),
(c) and (d) of sect ion eleven hundred f lve.. .are subject to
tax untLl the contrary ls established, and the burden of
proving that any recelpt. . . is not taxable hereunder shaLl
be upon the person requl.red to col l -ect tax.. . rr .

B. That the l-lnited evl.dence subnitted by petltloner does not establieh

that claimed non-taxable sales constituted sales of tangible personal- property

del ivered by pet i t ioner to purchasers outslde the State for use outelde the

S t a t e .

C. That the petitLon of llac Davld Furniture, Inc., is denied and the

not ices dated July 20, 1982, are sustalned, together with such addl. t lonal interest

as uay be lawfully due and owlng.

DATED: Albany, New York STATE TN( COMMISSION

JUL 10 1985
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIOEO
NOT FOR INTERNATIONAL MAIL

(See Beverse)

P b13  Lb l  i qe

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See ReYerse)
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