
STATE OF NEW YORK

STATE TAX COMMISSION

for Revision
Sales & Use
Law for the
1 9 8 0 .

AFFIDAVIT OF MAILING
In the Matter of the Pet l t lon

o f
S & G S h e l l , I n c .

for Revislon of a Determlnation or for Refund
Sales & Use Tax under Artlcles 28 & 29 of the
Law for the Period Septenber 1, 1980 through
August 31, 1982.

State of New York :
s s .  :

County of Albany !

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he ls over 18 years of age, and that on the
22nd d,ay of October, 1985, he served the ril lthl-n notice of Decl-sion by certifled
mai l  upon M & M Shel l ,  Inc.,  the pet i t ioner in the within proceedlng, bY
enclosing a true copy thereof in a securely sealed postpatd wrapper addressed
as fol lows:

M & M S h e l l ,  I n c .
300 E. I louston St.
New York, NY 10002

and by depositing same encl-osed ln a postpaid properl-y addressed wrapper ln a
post offl"ce under the exclusive care and custody of the United States Poetal
Service within the State of New York.

In the Matter of the Petitlon
o f

M & M S h e L L ,  I n c .

of a Determlnation or for Refund of
Tax under ArtlcLe 28 & 29 of the Tax
Perlod March L, 1979 through May 31,

o f
Tax :

That deponent further says that the
hereLn and that the address set forth on
of the pet i t ioner.

said addreasee is the petitioner
said wrapper ls the last known address

before me thLs
o f  O c t o b e r ,  1 9 8 5 .

Authorlzed
pursuant to

Sworn



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl-tion
o f

M & M S h e l l , I n c .

for Revision of a Determination or for Refund of
Sales & Use Tax under Artlcle 28 & 29 of the Tax
Law for the Period March 1, 1979 through May 31r
1 9 8 0 .

AFFIDAVIT OF MAILING
In the Matter of the Petl"tloo

o f
S & c Shel- l - ,  Inc.

for Revlslon of a Determination or for Refund
Sales & Use Tax under Art ic les 28 & 29 of the
Law for the Perlod Septenber 1, 1980 through
August 31, 1982.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comrnisslon, that he is over 18 years of age, and that on the
22nd, d,ay of October,  1985, he served the within not ice of Declsion by cert i f led
malJ. upon Isaac Sternhetm, the representattve of the petl-ttoners ln the wl-thLn
proceedlng, by enclosing a true copy thereof in a securely sealed postpald
rrrapper addressed as fol lows:

Isaac Sternhel"m
Isaac Sternhelm & Co.
5612 18 th  Ave.
New York, NY 11204

and by deposlting same enclosed l"n a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unl.ted States Postal
Service wlthln the St,ate of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner herein and that the address set forth on sald wrapper ls the
last known address of the representative of the petitloner.

Sworn to before me thls
22nd day  o f  October ,  1985.

Authorized to ster oaths

o f
Tax :

pursuant to Tax Law sect lon L74



S T A T E  O F  N E I ^ T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

October  22 ,  1985

M & M S h e 1 1 ,  I n c .
300 E. I louston St.
New York, NY 10002

Gentlemen:

Pl-ease take notice of the Decision of the St,ate Tax Co'nmissl"on enclosed
herewith.

You have now exhausted your right of revl,ew at the admlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding tn court to revtelt an
adverse decision by the State Tax Conml-ssion may be instituted onJ-y under
Article 78 of the Civil Practice Law and Rules, and must be co'nmenced in the
Supreme Court of the St,ate of New York, Albany Countyr lrlthln 4 months from the
date  o f  th ls  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with thls decision mav be addressed to:

NYS Dept, Taxation and Finance
Law Bureau - Litlgation Unit
Buildlng /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truLy yours,

STATE TAX COMMISSION

cc: Pet i t lonerrs Representat ive
Isaac Sternhelm
Isaac Sternhelm & Co.
5612 18 th  Ave.
New York, NY 1i204
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petl"tion
o f

M & M S h e l l , I n c .

for Revision of a Determination or for Refund of
Sales & Use Tax under Article 28 & 29 of the Tax
Law for the Perlod March 1, 1979 through May 31,
I  9 8 0 .

AFFIDAVIT OF MAILING
In the Matter of the Petl.tLon

o f
S & G S h e l l , I n c .

for Revision of a Deternlnatl.on or for Refund
Sales & Use Tax under Art ic les 28 e 29 of the
Law for the Perl.od Septenber l, 1980 through
August  3 I ,  1982.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax ConrmLssion, that he is over 18 years of age, and that on the
22nd d,ay of October,  1985, he served the within not ice of Decislon by cert l f ied
mai l  upon S & G ShelL, Inc.,  the pet i t ioner in the withl-n proceedlng, bY
enclosing a true copy thereof in a securel-y sealed postpaid wrapper addressed
as f ol-lows:

S & G S h e l l , I n c .
1 Cooper Square
New York, NY f0003

and by depositing same enclosed ln a postpaid properl-y addressed wrapper l-n a
post office under the exclusive care and custody of the Unlted States Postal
Service within the St,ate of New York.

That deponent further says that the sald addressee ls the petitioner
herein and that the address set forth on sald rf,rapper is the l-ast known addrese
of the pet i t ioner.

Sworn to before me this
22nd day of October,  1985.

ster oa

o f
Tax :

sectLon 174
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Octobet 22, 1985

S & G S h e l - l ,  I n c .
I Cooper Square
New York, NY 10003

Gentlemen:

Please take notl-ce of the Decisl"on of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your rlght of review at the adminlstratlve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revLelt an
adverse declsion by the State Tax Cornmisslon may be instltuted only under
Article 78 of the Civil Practlce Law and Rules, and must be co'r'menced in the
Supreme Court of the State of New York, Albany Countyr within 4 months fron the
date of thls not ice.

InquirLes concerning the computatlon of tax due or refund allowed in accordance
wlth this decislon nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - LitigatLon Unit
Bullding {f 9, State Campus
Albany, New York 12227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t l ,onerts Representat lve
Isaac Sternheim
Isaac Sternhelm & Co,
5612-L8th Avenue
Brooklyn, NY 11204
Taxlng Bureaur s Representative



STATE OF NEW YORK

STATE TAX COI,IMISSION

In the Matter of the Petltlon

o f
i

M & M S B E L L , I N C .

for Revisioa of a Dete:ml.natlon or for Refund
of Sales and Use Taxes uader Artlcles 28 and 29 :
of the Tax Law for the PerLod March 1, L979
through !{ay 31, 1980. :

DECISION

In the Matter of the Petl.tlon
:

o f

s & G S H E L L ,  I N C .

for Revislon of a Deterninatlon or for Refund
of Sales and Use Taxes under Articles 28 an.d, 29 :
of the Tax Law for the Perlod Septeuber I, f980
through August 31, L982. :

Petitioner M & M Shell, Iuc. r 300 East llouscon Street, New York' New York

10002, ftled a petition for rev!.sioo of a deter:nlnation or for refund of sales

and use taxes under Artl.cles 29 and 29 of the Tax Law for the perLod March 1,

1979 through May 31, 1980' (Fl le No. 394L4).

Pet i t ioner S & G Shel l ,  Inc.r  I  Cooper Sguare, New York, New Tork 10003,

flled a petitlon for revislon of a determlnatlon or for refund of sales and uee

taxes under Artieles 28 aad 29 of the Tax Law for the perlod Septenber 1, 1980

through August  31 ,  1982 (F tLe  No.  59201) .

A consolidated hearing lras corurenced before Dorls E. Steinhardt, Eearlng

Officer, at the offlces of the State Tax Cornmisslon, Two World Trade Centerr

New York, New York, on Aprl l  2,  1985 at 9:30 A.M. Pet l t loners aPPealed by

Isaac Sternheln & Co. (Isaac Sternheim, CPA). The Audit Dlvlslon appeared by
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Joha P. Dugau, Esq. (Anne W. Murphy, Esg., of couosel). Ttre hearing nas to be

coatinued ou July 9, 1985 at 9:15 A.M., and uotlce thereof was glven to Petlt ioners

and thel.r authorlzed repreeentatl.ve. Petltlooers falLed to appear. The

decisl.on ls readered, therefore, ou the record made at the Aprll 2, 1985

hearlng.

ISSUES

I. Wtrether the Audlt Dlvlslou lraa lrarranted ia its resort to narkup

procedures to verlfy petitlooerst taxable sales, and lf so, whether such

procedures ltere reasonably calculated to reflecc the taxes due.

II. lJtrether petltlonerst fallure to pay over the correct amount of eales

tax Lu a tlaely n'nner was due to reasonable cause and not to wlllfuL ueglect

on their  part .

FINDINGS OF FACT

1. On June 20, L982, the Audlt Dlvlslon lssued to petltloner M & !t Shell,

Inc. (ttM & Mt') a Notlce of Determlnation and Denand for Pa;runeot of Sales aad

Use Taxes Due, asseeelng sales and use taxes under Articles 28 aud 29 of the

Tax Law for the perlod March 1, 1979 through May 31, 1980 ln the prlocipal

amount of $49,463.80, plus interest aad a fraud penalty pursuant to sectlon

11a5(a) (2). The Audlt DLvlslon subseguently re-eval-uated the assessuent aad on

January 16, 1985, iseued to M & M a Notlce of Assesament Revlew, advlslag the

corporatloD that the fraud penalty had beea cancelled and dellnquency peaaltles

aasessed ln l leu thereof.

On November 20, 1983, the Audlt Divlsion lssued to petitloner S & G

Shell, Inc. (tts & G") a Notl.ce of Dete!ilinatlon aud Demand for Paynent of Sales

and Use Taxee Due, assesslng sales aad use taxes for the perl"od Septenber 1,

1980 through August 31, 1982 ln the pr lnclpal amount of $68r604.49e plus



-3-

lnterest and del inquency penalt les. 0n October 13, 1983, Mr. George Cohen,

as president of S & G, had executed a. coasent whlch served to extend the perlod

of llultatlons for assessmeot for the perlod September 1, 1980 through August 31,

1981 to June 20, 1984, l .ncJ.usive.

2. Each petitl.oner operated a gasoJ.lne gervlce statloa durlng the relevant

perlod and was supplled with ol1 and three grades of gasoLine excluslvely by

Shell 011 Corporatl.on (t'Shel1"). Mr. Cohen was presldent of both corporatlone.

3. For the perlod l larch 1, 1979 through May 31, 1981, M & U f l led salee

aod use tax returns on a quarterly schedule, uslag Ldentl.fLcatl.on nuuber

L3-2978598 aad Llstlng an addrees of 1-9 Cooper Square, New York, New York

10009; for the perlod June 1, 1981 through Februaty 28, L982, M & M fll.ed sales

and use tax returns under the same ldentlflcation number, lLstlng Lts addrese

as 300 East llouston Streetr New York, New York 10002. M & M subnltted lts

federal corporacl.on lncome tax return for the flscal year eoded March 31, 1980

lndlcatlng 1ts address as 1-9 Cooper Square, and lts federal returu for the

fiscal year ended March 31., 1981 lndlcatlng itg addresa aa 300 East Eouston

Street.  Thus, dur ing the perlod Aprl l  1,  1980 through March 31, 1981, M & U

did not report l"ts buslness location to the Audlt Divlslou and to the Internal

Revenue Service ln a consLstent nanner.

For the perlod March I ,  1979 through May 31, 1981, S & G f l led l ts

sales and use tax returns utl.Lizing ldeatlficatloa nuuber L3-29734L0 and

statLng lts address as 300 East Houston Street; for the perlod June 1' 1981

through February 28, L982, S & G filed lts returns utllizing the aforeoentloned

ldentlfication number and statlng lts address as 1-9 Cooper Sguare. S & G

fil-ed lts federal corporatlon Lncome t€rx return for the fiscal year ended

February 29, 1980, lndlcatlng lts address as 300 East llouston Street and lts
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federal return for the fiscal year 1981 lndlcating its address as 1-9 Cooper

Square. Durlng the March 1r 1980 to February 28, 1981 lntervaL, therefore'

S & G dld not report lts busLness locatl.on to the Audit Dlvlslon and to the

Interoal Revenue Servtce ln a conslstent manoer.

4. Durlng the course of the sales tax examlnatLon whlch resulted ln the

assessBents under conslderatl.on, the two reLated corporatlona Presented few

recordg to the examlner. Aslde froo the eales tax and federal corPoratton

lacome tax returns above-mentloned, SheLl purchase lnvoicee for a one-year

perlod constl.tuted the only records ava1Lable.

On lts eales tax returns for the perlod March 1, 1979 through Februaty 28,

1981,  M & M repor ted  gros6 sa les  ln  the  auount  o f  $11113,192.00 ,  as  compared

wlth gross sales per l ts federal-  corporat lon income tax return of $2,068r174.00.

0n lts sales tax returns for March 1, 1979 through Februaty 28, 1982, S & G

reported gross sales of $112691089.00, as compared wlth gross sales reported

for federal  Lncome tax putpoges of $1,856'487.00.

Via subpoena served on Shell, the Audit Dlvlsioa obtained a schedule

of del,lveries of gaeoliae and oil (lncluding voluoe and prices) to 1-9 Cooper

Square durlng the perlod March, L979 through Novenber' 1981. The exanlner

re1led upon the portion of ttrl.s schedule encompasslng the perlod March, L979

through February, 1980 tn arrlving at the aasessment issued agalnst l 't & M. He

caLculated an average markup percentage of 8.38 percent for regular' uoleaded

aad preul.um unleaded gasolLne, by refereace to selllng prlces as dlsplayed on

the gasollne punps (excluslve of excise tax and sales tax) and cost as reflected

in the lnformatl.on furnished by Shell (exclusive of exclse tax). For oil, he

enployed a narkup over cost of 100 percent, premlsed on office experlence. Be
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then unrltipLled M & Mrs purchases of gasollne and o11 by the appllcable markup

perce[cages.

Audited gaeoline sales
Gasoll.ne purchases 3/ I  /79-5 131/80
Leee: exclse tax

l.tarkup 8.382
Audlted gasoLlne sales

Audlted o11 sales
O11 purchaeee 3 I L 17 9-5 | 3L I 80
l4arkup 1002
Audlted o11 sales

Addltlonal taxable ealeg and saLes tax
Audlted gaeoLLne and o11 sales
Less: reported taxabLe sales
Addltlonal taxabl-e eales

Sales tax 8Z

$  I  ,  198 ,998
(  128 ,366 )

$  1  ,070 ,  632
89,7L9

$1 ,160 ,351

$ L2,286
12,286

$ 24,572

$  l ,  184 ,923
(568 ,575 )

$  616 ,348

$  49 ,307 .84 *

* The record does not disclose the reason for the $155.96
discrepancy betweeo thls aoount and the auouat assessed
by the Notl.ce of Deterulnatton and Demand.

The aesessment agalnst S & G was also predicated on the Shell echedule

exhlblting deJ.iverlee to the Cooper Square locatlon. Enploylog narkup procedures

ldentlcal to those prevl.ously deserlbed, the exaoioer deveLoped a rnargln of

error of 218.5 percent for the period March 1, 1979 through August 31, 1981 and

of 23.8 percent for the perlod Septeuber l, 1981 through ltay 31, L982.1 H"

then applled the approprlate rate to S & Gre taxable sales reported for the

correspondlng perlods.

Petltloners preseated no evldence to show that the audlt procedures

were lmproper or the results thereof incorrect.

Presumablyr purchases by M & M (at the Cooper Square location) durlng the
period March,1, 1979 through May 31, 1981 were narked up aad contrasted
wtth taxable sales reported by S & G (at the East tloustoo Street locatlon)
for the sarue perlod to compute the 218.5 percent elror rate.



-6-

5, Petitloners seek abatement of the delinquency penaltles asserted

against them. The reeponslblJ.lty for maintaLning the books of origl.nal entry

rested with Mrs. Sandra Cohen (the wife of the corporatl.onst presldent), an

experienced bookkeeper. During the perlods under conslderation, however, sbe

was very serlously lll and unabLe to satisfactorlly fulfllL thls reeponslbllJ.ty.

CONCLUSIONS OF I"AW

A. That petitloaers presented no evldence to establlsh that their record-

keeplng was sufflclent to enable the Audlt Dlvlslon to verlfy their reported

taxable sales. Tbe Audlt Dlvlslon was therefote Justlfled ln lts rel{auce upoa

external indlces. Nor dld petltioners present any evidence to show the reeults

of the Audit Divlslonrs methodology lrere ertoneous; the reeults must accordlngly

be sustal.ned.

B. That ln vLew of the serloue l11nees of the person charged wlth the

responsiblllty of malntalnlng petl.tlonersf books and recorde, the delLaquency

peua l t les  assessed are  cance l led  (20  t l ] fCRR 536.1 tb l t1 l ) .

C, That the petition of M & M ShelL, Inc. ls granted to the exteot

lndlcated ln Conclusion of Law t'8"; the assessnent issued on June 20' 1982 aad

revised on January 16, 1985 is to be rnodlfled ln accordance therewith; and the

pet l t ion ls ln al l  other respecte denLed. The pet l t lon of S & G Shel l ,  Inc. is

granted to the extent Lndicated Ln ConcLuslon of Lalr "Bt'; the asseasmetrt lssued

on November 20, 1983 ls to be nodlfLed ln accordance thereltlth; and the Petltlon

l.s l"n aLL other respects denied.

DATED: Albany, New York

ocT 2 2 1985

IdisseJ

STATE TN( COMMISSION
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rA-36 (e/.76) StaEe of New York'-  Department of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Please f ind most recent address of taxpayer descr ibed below; return to Person named above.

Soc ia l  Secur i ty  N Date  o f  Pet i t ion

Resul ts  of  search by Fi les

PERMANENT RECORD

h$t Appeafs Bureu 
'

Room $7 - Bldg. #9
State Cempur
Albrny, NerY York 12227

Date of RequestReguested ?*x Appeals Bureau
Room lO7 - AHg. #9
State CamPus
AlbenY, llew York 12227

r/rr-- fu,,r-%rzaat

a d d r e s s :

Sec t ion

FOR INSERTION IN TAX?AYERIS FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October 22, 1985

S & G S h e l l , I n c .
I Cooper Square
New York, NY 10003

Gentl,emen:

Pl-ease take notice of the Decision of the State Tax Commlsslon enclosed
herewith.

You have non exhausted your rlght of review at the adminletratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl-ng ln court to revlelt an
adverse decision by the State Tax Conmisslon may be instituted only under
Artlcle 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany Countyr withl"n 4 nonths fron the
date of this not ice.

Inqulrles concernlng the computation of tax due or refund allowed ln accordance
with this declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgatl-on Unit
BuiLdlng //9, State Campue
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t loner t  s Representat ive
Isaac Sternhelm
Isaac Sternheln & Co.
5612-18th Avenue
Brooklyn, NY 11204
Taxlng Bureaurs Representative

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the l,Iatter of the Petitlon

o f

l , t & M S E E L L ,  I N C .

for Revlsion of a Deter:mlnatl.on or for Refund
of SaLes and Use Taxes under Arttcles 28 and
of the Tax Law for the Perlod llarch 1, L979
through May 31, 1980.

DECISION

In the llatter of the Petltion

o f

s & G S E E L L , r N C .

for Revisl.on of a Determination or for Refund
of Salee and Use Taxee under Artlcles 28 and 29
of the Tax Law for the Perlod Septenber l, 1980
through August 31, L982.

Pet l t loner !1 & M Shel l ,  Inc.,  300 East Eouston Street,  New York, New York

10002, ftled a petitlon for revlslon of a deter:nlnation or for refund of sales

and use t,axes under ArtlcLes 28 and 29 of the Tax Law for the perlod March 1,

1979 th rough May 31 ,  1980 ' (F lJ -e  No.  39414) .

Pet i t loner S & G Shel l ,  Iuc.,  I  Cooper Square, New York, New York 10003,

fl1ed a petltlon for revl"elon of a deterulnation or for refund of eales aad use

taxes under Artlcles 28 and 29 of the Tax Law for the perl.od Septenber I ' f980

through August  31 ,  1982 (F l le  No.  59201) .

A consolidated hearlng lraa co"nnenced before Dorls E. SteLnhardt' Hearlng

Officer, at the offlces of the State Tax Comisslon, Two l{orld Trade Center,

New York, New York, on Aprl l  2,  1985 at 9:30 A.M. Pet l t loners aPPeared by

Isaac Sternheim & Co. (Isaac Sternhein, CPA). The Audlt Divislon appeared by

29 :
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John P. Dugan, Esq. (Anne W. Murphy, Esq., of counsel-). The hearing ltas to be

cont inued oa July 9, 1985 at 9:15 A.01.,  and aot lce thereof was given to Pet l t loners

and thel.r authorlzed represertative. Petltioners falled to appear. The

decislon le rendered, therefore, on the record made at the Aprl1 21 1985

hearlng.

ISSUES

I. I'ltrether the Audlt Dlvlslon wag narranted iu its resort to markup

procedures to verl.fy petltlouerat taxable salee, and Lf so, whether such

proeedures nere reasonably calculated to reflect the taxes due.

II. tltrether petitionersr fallure to pay over the correct aoount of salee

tax ln a tlnely manner wae due to reasonable cause and not to wlllful neglect

on thelr  Part .

FINpTNGS OF FASI:

1. On June 20, 1982, the Audlt Dlvlel.on issued to petlt{oner M & M Shell'

Iac. (t'M & M") a Notlce of Determlnatloa and Deuand for Paymeat of SaLes aod

Use Taxes Due, asseeslng salee and use taxes uader Artlclee 28 aad 29 of the

Tax Law for the perlod March l, 1979 through May 31, 1980 ln the prlnclpal

anount of $49 1463.80, pLus interest and a fraud penalty pursuant to sectlon

LLa1G)Q). The Audit DLvlsLon subsequeotly re-evaluated the assessoeat and on

January 16, 1985, lssued to M & M a Notice of Aeeesament Review, advlsl.ng the

corporatlon that the fraud penalty had been caacelLed and dellnquency penaltles

assessed ln lieu thereof.

0n November 20, 1983r the Audtt Dlvlslon issued to petitloner S & G

Shell, Inc. (tts & Gt') a Notlce of Deternlnatlon aud Demand for Payroent of Sales

and Use Taxes Due, assess{ng sales and use taxes for the perlod Septeuber l,

1980 through August 31, 1982 la the pr inclpal anount of $68'604.49'  Pl ,us
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l ,nterest and del lnquency penalt ies. 0n October 13, 1983, Mr. George Cohen'

as presl.dent of S & G, had executed a. consent which eerved to extead the period

of llultatloos for assessnent for the perlod September 1, 1980 through August 31'

1981 to June 20, 1984, lncJ,uslve.

2. Each petltloaer operated a gaeollne servlce station durlng the relevaut

perlod and was supplled wlth o11 and three grades of gasoline excluglvely by

Shel1 O11 Corporatlon (ttShellt'). DIr. Cohen wae presldent of both corporatiotte.

3. For the perlod March 1, 1979 through May 31, 1981' !1 & l{  f l led gales

and use tax returns on a quarterly schedule, uelng identlflcatlon nnmber

L3-2978598 and llstlng an address of 1-9 Cooper Square, New York, New York

10009; for the perlod June 1, 1981 through Februaty 28'  1982' M & M f l1ed sales

and use tax returns under the sane identlflcatlon nuuber, llatlng lts address

as 300 East Houston Streetr New York, New York 10002. M & M subultted lte

federal corporatlon lncoue tax return for the fiscal year ended March 31' 1980

l.ndicatiug its address as 1-9 Cooper Square, and l.ts federal retura for the

flscal year ended Merch 31, 1981 lndlcatlng 1t9 address as 300 East Eoueton

Street.  Thus, dur lng the period Aprl l  1,  1980 through March 31'  1981' l ' t  & M

dld not report lts busl.nesE locatLon to the Audit Dlvislon and to the Iaternal

Revenue Service in a conslstent Eantrer.

For the perLod March 1, 1979 through May 31, 1981, S & G f l led 1ts

sales and use tax returns utLllzlng ldentlflcatlon number L3-29734L0 and

stat ing i ts address as 300 East l louston Street;  for the perlod June 1, 1981

through February 28, L982, S & G flled its returns utiLLziag the aforementloned

ldentlficatiou number and statlng lts address as 1-9 Cooper Sguare. S & G

filed its federal corporatlon income tax return for the fiscal year ended

February 29, 1980, lndlcating lts address as 300 East llouston Street and lts
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federal return for the flscal year 1981 lndlcating lts addrese as 1-9 Cooper

Square. During the March 1, 1980 to February 28, 1981 intervaL, cherefore'

S,& G dld oot report Lts buslness locatl.on to the Audlt Divlslon and to the

Internal Revenue Servlce ln a conslstent maDner.

4. Durlng the couree of the sales tax exanlnatlon whlch resulted la the

assessoents under consideratlonr the two related corporatlons preaented few

records to the exa,ml.ner. Aslde froo the salee tax aad federal corporatl.ou

lncome tax returns above-mentloaedr Shel-l purchase invoLces for a ooe-year

perlod constltuted the only records avallabLe.

0n lts sales tax returns for the perlod March 1, 1979 through February 28,

1981,  M & M repor ted  gross  sa les  ln  the  amount  o f  $11113,192.00 ,  as  compared

w!.th gross sales per l ts federaL corporat lon lncooe tax return of $21068'174.00.

On tts sales t€l'x returne for March 1, 1979 chrough February 28, L982, S & G

reported groes sales of $1 ,269,089.00, as eoopared with groea sales reported

for federal  lncome tax purposes of $1,856,487.00.

V{a subpoena served on ShelL, the Audlt Divlslon obtained a schedule

of deLlveries of gasollae and oil (lacludlag voluoe and prlcee) to 1-9 Cooper

Square durlng the perlod March, L979 througb November, 1981. The exantner

rell.ed upon the portlon of thls scheduLe enconpasal.ng the period March' 1979

throu;gh Februaryr 1980 ln arrlvlng at the assessment issued agalnst M & M. lle

caLcu.Lated an average narkup percentage of 8.38 percent for regular' unleaded

aod preulum unleaded gasolLne, by reference to eelling prLces as dispJ.ayed on

the g,asoline pumps (excluslve of excise tax and sales tax) and cost as reflected

ln the lnfornatlon furnl.shed by SheLl (exclusl.ve of exclse tax). For o11, he

euployed a narkup over cost of 100 percentr premlsed on offlce experlence. Ee
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then multipLied M & Mts purchases of gasoline and o11 by the appllcable narkup

perce[tages.

Audlted gasoline sales
Gasoline purchases 3l L 179-5 /31/80
Lese: excl.se tax

ltarkup 8.387,
Audited gasollne sales

Audlted oil sales
O11 purchaees 3 | | 17 9-5 I 3L 180
Markup 1002
Audlted ol.1 sales

Additlonal taxable sales and sales tax
Audlted gasoll.ne and o11 sales
Less: reported taxable sales
Addltioual taxable sales

SaLes tax 8Z

$  1  ,  198 ,998
(  1  28 ,366 )

$  1  ,070  ,632
89  ,7  19

12,286

$  1  ,  184 ,923
(558 ,575 )

$  516 ,348

$  49 ,307 .84*

* The record does not disclose the reasoo for the $155'95
dlscrepancy between thls aoouot and the anouDt aseesaed
by the Notice of Dete:cmlnatl.on and Demand.

The assessuent against S & G wae aleo predicated on the Shel1 scheduLe

exhlbltlng dellverles to the Cooper Sguare locatlon. Enploylng markup procedures

ldentlcal to those prevtously descrlbed, the examinet devel-oped a uargln of

error of 218.5 percent for the perlod March 1, 1979 through August 31, 1981 and

of 23.8 percent for the perlod Septenber 1, 1981 through liay 31, Lg82.1 E"

then applled the appropriate rate to S & Gts taxable sal-es reported for the

eorresponding periods .

Petltloners presented no evtdence to show that the audit procedures

were lmproper or the results thereof incorrect.

Pres r rnab1y ,pu rchages ry (a t t heCoope rSqua re1oca t l " on )du r1og rhe
period March 1, 1979 cEro@-![ay 31, 1981 were marked up and contrasted
wlth taxable sales reported. by S & G (at the East llouston Street locatlon)
for the saoe perlod to coupute the 218.5 perceut error rate.
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5. Petltloners seek abatement of the delinquency penalties aseerted

against them. The responeiblJ-lty for malntalnlug the books of orlglnal eatry

rested with Mrs. Sandra Cohen (the wlfe of the corporatlonsr presldeot) ' an

experl.enced bookkeeper. Durlng the perlods uader conslderatl.on, however' she

lras very seriously ilL and unable to satlsfactorlly fulfll l thls responslbillty.

CONCLUSIONS OF LAW

A. That petltloners present,ed no evldence to establish thaE thelr record-

keeptng was sufflcient to enable the Audlt Dlvlslon to verlfy thelr reported

taxable sales, The Audtt Divlslon was therefore Justifled ln tts rellaoce upoo

external l.ndlces. Nor dld petltioners present any evldence t,o show the results

of the A,trdlt Dlvislonrs methodology \rere erroreouE; the results uust accordlngly

be sustained.

B. That ln view of the serlous illness of the person charged wlth the

reeponslbllity of matntalning petltl.onerst books and records, the dell.aquency

penaLt l .ee  asseseed are  cance l led  (20  NYCRR 536.1 tb l t l l ) .

C. Ttrat the petltion of M & M Shell, Lne. ls granted to the extent

lndLcated ln Concluslon of Law t'Btt; the assessment lssued on June 20, 1982 and

revised ou January 16, 1985 1g to be nodlfled ln accordance therewlth; and the

petltlon ls in all other respects denled. The petition of S & G Sbell, Inc. le

granted to the extent ladlcated ln Concluslon of Law "Bt'; the assessuent isaued

on Novernbet 20, 1983 ls to be nodlfied ln accordance therewith; and the PetLtion

ls Ln al l  other respects denied.

DATED: A1bany, New York

0cT 2 2 1995

ICissJ '

STATE TAX COMMISSION


