
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Edward J. Lynch

for Redeterminatl-on of a Deficiency or Revision
of a Determl.nation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  L2 l  1 .  177-8  /31  179.

: AFFIDAVIT Of UAILING

State of New York :
a s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that hq ls an employee
of the State Tax Cornmlssion, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the withln not ice of Decislon by
certifled mail upon Edward J. Lynch, the petltLoner ln the wlthl-n proceedlng,
by enclosLng a true copy thereof in a securely sealed postpaLd wrapper
addressed as fol lows:

Edward J. Lynch
30-13 42nd St .
As tor ia ,  NY f1103

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a
post office under the exclusLve care and custody of the United States Postal
ServLce wlthln the State of New York.

That deponent further says that the
hereln and that the address set forth on
of the pet l t loner.

sald addressee is the petitloner
sald wrapper ls the l-ast knorvn address

Sworn to before me thls
15th day of February, 1985.

to ter oa
I
s
74Pursuant to Tax Law sectlon
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State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duJ-y sworn, deposes and says that he is an employee
of the State Tax Connnission, that he Ls over 18 years of ager €rnd that on the
15th day of February, 1985, he served the withln not lce of Declsion by
certified mail upon James A. Fueryr the representatlve of the petitioner ln the
withln proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid rrrapper addressed as fol-Lows:

James A. Fuery
37-55 76rh sr .
Jackson Heights, NY 11372

and by deposLting same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Poetal
Service within the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petitioner hereln and that the address set forth on sald ltrapper ls the
last known address of the representattve of the petitloner.

Sworn to before me this
15th day of February, 1985.

Aufhorized to nlster oat
pursuant to Tax Law sectl.on 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I { I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February 15, 1985

Edward J. Lynch
30-13 42nd St .
As tor la ,  NY 11103

Dear Mr. Lynch:

Please take notice of the Decision of the State Tax Coqrmission enclosed
herewlth.

You have now exhausted your right of review at the admlnistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declsion by the State Tax Conrmlssion may be instituted onl-y under
Article 78 of the Civtl Practice Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with thls decisl .on mav be addressed to:

NYS Dept. Taxation and FLnance
Law Bureau - Litigatlon Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet. l t lonerrs Representat ive
James A. Fuery
37-55 76rh  Sr .
Jackson l le ights,  NY 11372
Taxlng Bureaurs Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

EDI^IARD J. LYNCH

for Revision of a Determlnatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod December
through August 31e L979.

DECISION

Refund
28 and 29

I ,  Lg77

Peti t ioner,  Edward J. Lynch, 30-13 42nd Street,  Astor ia,  New York, 11103'

flled a petition for revlslon of a determinatlon or for refund of salee and use

taxes under Articles 28 and 29 of the Tax Law for the period December 1., L977

through August 31, 1979 (Ftle No. 4929L).

A formal hearing was held before Frank A. Landers, Hearlng Officer' at the

offices of the State Tax Commlssion, l\ro hlorld Trade Center, New York' New

York, on October 2, 1984 at 2245 P.NI.  Pet i t ioner appeared by Janes A. Fuery,

Esq. The Audit Divlsion appeared by John P. Dugan, Esg. (Imin A. Levy, Esq.'

o f  counse l ) .

ISSUE

Whether a petitlon for a hearing was timely flled.

FINDINGS OF FACT

1. On Septenber 7, 1982, the Audlt Dlvlslon issued a Notice of Deternl.na-

tlon and Demand for Payment of Sales and Use Taxes Due, nunbered S8209074O2Q,

agalnst pet l t ioner,  Edward J. Lynch, assesslng a tax due of $3r320.40 pJ-us

penalty and interest for the period December 1, L977 thtough August 31, L979,

2. By letter of November 1, 1983, the Tax Appeale Bureau notlfled petl-

t ioner that hls September l ,  1983 protest let ter was late, havlng been f i l -ed

beyond 90 days from the date of the Notice of Determinatlon and Demand for
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Payment of Sales and Use Taxes Due. The Tax Appeals Bureaurs letter actually

referred to the date of nalling of the September I l-etter whlch was September 2,

1 9 8 3 .

3. Pet i t lonerrs Septenber l ,  1983 let ter was prepared by Jamee A. Flreryr

Esq.,  pet i t ionerrs duly appointed representat ive, and provided, ln part :

ttl have attached herewlth a copy of a l-etter I sent your
offlce ln November of L982 reLative to Edward Lynch'
ldentificatlon number LL2352505 ln response to a Notlce
11s820907 402Q.

We have no further cornmunlcation respectlng Mr. Lynchfs
appeal.

* * *

Pl-ease advise what our sltuatlon is relatlve to the appeal.r'

4. At the hearing, Mr. Fuery testlfied that he prepared and mailed an

orlglnal  let ter of  protest on November 16, 1982 after petLt ioner consulted wlth

hlm on that date about the Notice of Determlnation and Demand for Paynent of

Sales and Use Taxes Due. The dupl-lcate copy of the letter lntroduced into

evidence and the foJ-J-ow-up I-etter of Septenber 1, 1983 were addressed as

fol lows:

5 .

November

The

16 ,

rrNew York State Tax Cornntlssion
Tax Appeals Bureau

Roon 107, Bldg. 9
State Campus

Albany, New York I2227tl

Tax Appeals Bureau has no record of reeelpt of the letter dated

1 9 8 2 .

CONCLUSIONS OF I.AW

A. That pursuant to sect lon 1f38(a)(1) of the Tax Law a not lce of deter-

mlnat lon of tax due "(s)hal l  be given to the person l iable for the col lect lon

or pa)rment of the tax. Such determlnatlon shal-l finally and lrrevocably flx
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the tax unl-ess the person against whon it ls assessed, wlthln nlnety days after

givlng of notice of such deterninatlon, shalL apply to the tax coumlssion for a

h e a r i n g . . . t t .

B. That petitioner, Edward J. Lynch, first petitioned for a hearlng on or

about Septenber 1, 1983. ThLs Commission has no record of recetpt of an

earlier petitlon and petitioner falled to prove that such a Petltlon was ln

fact mai led. The pet i t lon received, dated Septenber 1, 1983, was f l led outside

the 90 day t ime l imitat ion prescr ibed by sect lon 1138(a)(1).

C. Ttrat the petiti.on of Edward J. Lynch Ls denied and the Notlce of

Determination and Demand for Payment of Sal-es and Use Taxes Due lssued Septenber 7,

1982 ls sustalned.

DATED: Albany, New York

FEB 15 1995
STATE TN( COMMISSION

PRESIDENT
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