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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Lido Terrace, Inc.

for Revl-sion of a Determlnation or for Refund of
SaLes and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perlods Ended November 30r
1974 through November 30, 1980.

In the Matter of the Petition
o f

Emil Rausman
0ff icer of Lldo Terrace, Inc.

for RevLsion of a Deterninatlon or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Periods Ended November 30,
L977 t}rtough November 30, 1980.

AFFIDAVIT OF MAILING

In the Matter of the Pet i t ion
o f

Yolanda Flscher
Of f l cer  o f  L ldo  Ter race ,  Inc .

for Revislon of a Determination or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Perl.ods Ended November 30,
1974 through Novenber 30, 1980.

State of New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrmisslon, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the wlthln not lce of Decislon by cert l f led
mail upon Ll"do Terrace, Inc. r the petltloner in the wlthln proceeding, by
encloslng a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Lido Terrace, Inc
c/o Yolanda Fischer
201 ! i l .  74rh  Sr .
New York, NY 10023
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Affidavlt of Mailing

and by depositLng same enclosed
post off lce under the exclusive
Service wlthin the State of New

That deponent further says
herein and that the address set
of the pet l" t ioner.

Sworn to before me this
21st day of August,  1985.

in a poetpald properly addressed wrapper in a
care and custody of the United States Poetal
York.

that the said addressee is the petltioner
forth on said lrrapper is the laet knoltn adCrese

inister



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitl.on
o f

Lldo Terrace, Inc.

for Revl"sion of a Determlnation or for Refund of
Sal-es and Use Taxes under ArticLes 28 and 29 of
the Tax Law for the Perlods Ended November 30,
L974 through November 30, 1980.

In the Matter of the Petl"tLon
o f

Emil Rausman
0ff lcer of Lldo Terrace, Inc.

for Revisl"on of a Deternlnation or for Refund of
Sales and Use Taxes under Artl-cles 28 and 29 of
the Tax Law for the Perlods Ended November 30,
L977 through November 30, 1980.

AFFIDAVIT OF MAILING

In the llatter of the Petltlon
o f

Yolanda Fl,scher
Off icer of Lido Terrace, Inc.

for Revision of a Determlnation or for Refund of
SaLes and Use Taxes under Articles 28 and 29 of
the Tax Law for the Periods Ended November 30,
1974 through Novenber 30, 1980.

State of New York :
s 9 .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Coumission, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decislon by cert i f led
mail upon Arthur Sachs, the representatlve of the petl.tioners in the withln
proceeding, by encloslng a true copy thereof in a securely eealed postpaid
wrapper addressed as fol lows:

Arthur Sachs
262-45 60 Road
L l r r le  Neck ,  NY 11362
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Affldavtt of Mail-tng

and by deposlting same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States PostaL
Service within the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereLn and that the address set forth on eaid wrapper ls the
last known address of the representatlve of the petitioner.

Sworn to before ne thls
21s t  day  o f  August ,  1985.

thor ized ster oaths
sect lon 1.74



S T A T E  O F  N E I ' I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O g . K  1 2 2 2 7

August  21,  1985

Lido Terrace, Inc.
c/o Yolanda Flscher
20I  w.  74 th  s t .
New York, NY 10023

Gentlemen:

Please take notLce of the Decision of the State Tax Counission enclosed
herewith.

You have now exhausted your rtght of review at the adminlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revl"ew an
adverse declslon by the State Tax Commlssl-on may be lnstituted only under
Article 78 of the Clvil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thls not ice.

Inquiries concernlng the computation of tax due or refund al-lowed ln accordance
with thls decl.sion may be addressed to:

NYS Dept. Taxatl.on and Finance
Law Bureau - Litigation Unl"t
BuiJ-ding if 9, State Campus
Al-bany, New York L2227
Phone iI (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Peti t toner rs Representat lve
Arthur Sachs
262-45 60 Road
L i t t le  Neck ,  NY 11362
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon :
o f

Lido Terrace, Inc. :

for RevLsion of a Deteruination or for Refund of :
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perlods Ended November 30, :
1974 through Novenber 30, 1980.

o f :
Enll Rausnan

Offlcer of Lldo Terrace, Inc. : AFFIDAVIT 0F MAILING

for Revlslon of a DetermlnatLon or for Refund of :
Sales and Use Taxes under Artl-cles 28 and 29 of
the Tax Law for the Perlods Ended November 30, :
1977 through November 30, 1980.

o f :
Yolanda Flscher

Off lcer of Lido Terrace, Inc. :

for RevlsLon of a Determlnatl"on or for Refund of :
Sales and Use Taxes under Articles 28 and. 29 of
the Tax Law for the Periods Ended November 30, :
1974 th:ough November 30, 1980.

:

State of New York :
s g .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conrmission, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the wlthln not lce of Decislon by cert l f led
mail upon Enil- Rausman, Officer of Lldo Terrace, Inc., the petitioner ln the
wlthln proceeding, bI encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Emil Rausman
Off icer of Lido Terrace, Inc.
2 Grandview Ave.
Munsey, NY
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Affldavit of t'Ialllng

and by depositing same enclosed
post offlce under the excl-usLve
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne thl"s
21s t  day  o f  August ,  1985.

ln a postpaid properly addressed wrapper ln a
care and custody of the United States Posta1
York.

that the said addressee le the petitlonel
forth on saLd lrrapper ls the Last known addrese

horLzed to LnLster oaths
pursuant, to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  21,  1985

Emll Rausnan
Off lcer of Lido Terrace, Inc.
2 Grandview Ave.
Munsey, NY

Dear Mr. Rausman:

Pl-ease take notlce of the Declsion of the State Tax Comisslon encLoeed
herewl"th.

You have now exhausted your right of revlew at the administratlve leveI.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decislon by the State Tax CoumissLon may be instltuted only under
Article 78 of the Civil Practlce Law and Ru1es, and must be commenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date of this not ice.

Inqulries concernlng the computation of tax due or refund allowed ln accordance
with this decl"sion nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unit
Butldlng il9, State Campus
Albany, New York L2227
Phone /f (518) 457-2070

Very truLy yours,

STATE TN( COMMISSION

Petltioner t s Representat,lve
Arthur Sachs
262-45 60 Rd.
L i t t le  Neck ,  NY 11362
Taxing Bureau t s Representative

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter 
:f 

.n" Petitlon

Lido Terrace, Inc.

for Revision of a Determl-natlon or for Refund of
Sales and Use Taxes under Artl-cl-es 28 and 29 of
the Tax Law for the Perlods Ended November 30,
1974 through November 30, 1980.

In the Matter of the Petitlon
o f

Emll Rausman
Off lcer of Lldo Terrace, Inc.

for Revlslon of a Determination or for Refund of
SaLes and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Perl.ods Ended November 30'
1977 through November 30, 1980.

AF9IDAVIT OF MAILING

In the Matt,er of the Petitlon
of

Yolanda Fischer
Off lcer of Ltdo Terrace, Inc.

for Revl"sion of a Determinatlon or for Refund of
Sal-es and Use Taxes under Articles 28 and 29 of
the Tax Law for the Periods Ended November 30,
1974 through November 30, 1980.

State of New York :
s s .  :

County of Albany :

Davl"d Parchuck, belng duly sworn, deposes and says that he Ls an employee
of the State Tax Connl.sal-on, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the wlthln not ice of Decielon by eert l f led
mal"l upon Yolanda Fl-scher, the petitloner in the within proceedlng, bX
encloslng a true copy thereof in a securely sealed postpald ltrapper addressed
as folLows:

Yolanda Fischer
201 I^ f .  74rh  Sr .
New York, NY 10023
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Affidavlt of Maillng

and by deposl-tlng same enclosed
post office under the exclusive
ServLce wlthin the State of New

That deponent further says
hereln and that the address set
of the pett t ioner.

Sworn to before me this
21s t  day  o f  August ,  1985.

ln a postpaid properly addreseed wrapper ln a
care and custody of the United States Postal
York.

that the said addressee ls the petLtf"oner
forth on sal-d wrapper ls the last known address

lnister oaths
Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  21,  1985

Yolanda Fischer
201 I,I .  74rh Sr.
New York, NY 10023

Dear Ms. Fischer:

Please take notlce of the Decision of the State Tax Com'nission enclosed
herewith.

You have now exhausted your rlght of review at the adrnlnlstrative LeveL.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse declslon by the State Tax Coumisslon nay be lnstl"tuted only under
Artl"cle 78 of the Civll Practl"ce Law and Rules, and must be cor"-enced in the
Supreme Court of the State of New York, Albany Countlr within 4 monthe from the
date of thl"s not ice.

Inquiries concerning the computatlon of tax due or refund aLlowed ln accordance
with thls decl"sion nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgatlon Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petitl"oner I s Representatlve
Arthur Sachs
262-45 60 Rd.
L l t t le  Neck ,  NY 11362
Taxing Bureaurs Representative
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STATE OF NEI{ YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion

o f
:

LIDO TERRACE, INC.

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under Artlcl-es 28 and 29 :
of the Tax Law for the Periods Ended
November 30, 1974 through Novenber 30, 1980. :

In the Matter of the Pet l tLon

o f
:

EI'{IL MUSMAN DECISION
Off lcer of Lldo Terrace, Inc. 3

for Revision of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and, 29 ..
of the Tax Law for the Periods Ended :
Novenber 30, 1977 through November 30, 1980.

:

In the Matter of the Petition

o f

YOLANDA FISCHER :
OffLcer of Lldo Terrace, Inc.

:
for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29 :
of the Tax Law for the PerLods Ended
November 30, 1974 through Novenber 30, 1980. :

Pett t ioner,  Lldo Terrace, Inc. ,  c/o Yolanda Flscher,  201 West 74th Street,

New York, New York 10023, flled a petitlon for redetermlnatlon of a deflclency

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the periods ended November 30, L974 tbrtough November 30, 1980 (File No.

3ss34) .
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Petltioner, Emil Rausman, Offlcer of Lldo Terrace Inc., 2 Grandvlew

Avenue, Munsey, New York, flled a petitLon for redetermlnation of a deficLency

or for refund of sal-es and use taxes under Artlcles 28 and 29 of the Tax Law

for the periods ended November 30, 1977 through Novenber 30, 1980 (Flle No.

44r18) .

PetLt loner,  Yolanda Flscher,  Off lcer of Lldo Terrace, Inc. ,  20L West 74th

Street, New York, New York 10023, fiLed a petitlon for redetermlnatlon of a

deficiency or for refund of sales and use taxes under Artlcl-es 28 and 29 of the

Tax Law for the perlods ended November 30, L974 through Novenber 30, 1980 (Flle

N o .  3 5 6 1 5 ) .

A formal- hearing was heLd before Arthur Brayr ltearing Officer' 3t the

offlces of the State Tax ConmLsslon, Two hlorld Trade Center, New York, New

York, on November 21 1984 at 9:30 A.M., wlth al l  br lefs to be subnit ted by

January 4, f985. Petitl.oners appeared by Arthur Sache, P.A. The Audlt Dlvlslon

appeared by John P. Dugan, Eeq. (Deborah Dwyer, Esq.s of counseL).

ISSUES

I. Whether the Audlt Dlvislon may lssue an assessment of sales and use

taxes for guarterLy perlods previously assessed, where the second assessment le

based on new lnformatlon.

II. l ltrether there is reasonable cause for the remlsslon of penalties and

lnterest Ln excess of the statutory mlnimum.

FINDINGS OF FACT

1. On August 20, 1979, the Audlt Divisl.on lssued a Notlce of Deternlnation

and Demand for Paynent of Sales and Use Taxes Due to petLtloner Lldo Terrace,

Inc. (t'Lido Terracerr) assessing saLes and use taxes for the periods endlng

November 30, 1974 through August 31, L977 Ln the amount of $84r402.6L, plus
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pena l ty  o f  $2 ,539.55  and in te res t  o f  $26r2L7.57 ,  fo r  a  to ta l  amount  due o f

$ 1  13 ,  r59  .73  .

2. On August 20, L979, the Audit Dlvlslon lssued a Notlce of Determlnatlon

and Demand for Payuent of Sal-es and Use Taxes Due to LLdo Terrace for the

periods ending November 30, L977 through May 31, L979 Ln the amount of $97 '472.2I'

pJ-us penalty of $10,924.55 and lnterest of  $8r789.58r for a total  amount due of

$ 1 1 7 ,  1 8 6 . 3 4 .

3. On Septenber 20, 1981, the Audtt DlvlsLon lssued a Notl-ce of Determlna-

tion and Demand for Paynent of SaLes and Use Taxes Due to Lldo Terrace aeeessing

sales and use taxes due for the perlods ended November 30, 1977 through November 30,

1980 ln the amount of $119,347.51, pl-us penal- ty of $241232.68 and lnterest of

$26,037.51 ,  fo r  a  to ta l  amount  due o f  $169,6L7.70 .  The amounts  asaeased were

ln additlon to the amounts assessed on the notlces lssued August 20' L979,

4. On August 20, L979, the Audit Dlvlslon lssued two notices of deternLna-

tlon and demand for paynent of sal-es and use t€rxes due to petitioner Yolanda

Flscher as treasurer of Lldo Terrace. The f i rst  Not ice assessed tax due for

the perlods endlng November 30, L974 through August 31'  1977 of $84,402.6I '

p lus  pena l ty  o f  $2 ,539.55  and Ln teres t  o f  $26,2L7.57 ,  fo r  a  to ta l  amount  due o f

$113rL59.73. The second Notlce assessed tax due for the periods endlng

November 30, L977 through May 31, L979 of.  $97 1472.21, pLus penalty of

$L0,924.55  and ln te res t  o f  $8 ,789.58 ,  fo r  a  to ta l  amount  due o f  $1171186.34 .

5. On September 20, 1981, the Audlt Divlslon issued a Notice of Determina-

tlon and Demand for Paynent of Sales and Use Taxes Due to Yolanda Fl.scher as

treasurer of Lldo Terrace for the periods endlng November 30, 1977 through

Novenber 30, 1980. The Notlce aasesaed tax due of $77 1027.63, pLus penalty of



-4-

$15,103.36  and in te res t  o f  $16,506.24 ,  fo r  a  to ta l  amount  due o f  $1081637.23 .

The anounts assessed were ln addltlon to the amounts assessed on the nottces

lssued on August 20, Lg7g.

6. 0n September 20, 1981, the Audit Dlvlelon lssued a NotLce of Deternlna-

tion and Demand for Paynent of Sal-es and Use Taxes Due to EnLl Rausman as

vlce-presLdent of Ltdo Terrace assesslng totaL tax due of $161 1825.25, Plus

penalty of 36,302.76 and Lnterest of  $45,908.74, for a total  amount due of

$244,036.75 for the periods ending November 30, 1977 through November 30'  1980.

7. Petitloner Lido Terrace falled to flle quarterly sales and use tax

returns for the perlods ended Novenber 30, 1977 and February 28, 1978. It

fi led New York State and local sales and use tax returns for other perl.ods

in lssue and on numerous occasions reported taxable sales onJ-y, ltlthout reporting

gross sal-es.

8. Lido Terrace, by Lts treasurer, Yolanda Flscher, had executed conaents

extending the statute of llnltatLons for assesslng saLes and use t€rxes for the

perlod Septenber 1, L974 through August 31, L978 to Decenber 20, 1979.

9. During the periods Ln lssue, Lido Terrace was a resort hotel whlch

contained several caterlng haLls and approxinateJ-y two hundred seventy-flve

rooms for guests.

10. In the course of an audlt of Lldo Terrace the Audlt DivLslon was

provlded with a general ledger for the years L974 and L975. However, the

amounts in the general J-edger nere not totalled. The Audlt Dlvlslon wae aleo

provided with monthly bank statements for the year 1979.

11. The Audlt Dlvlsion requested records showl.ng the number of catered

affalrs, but thls lras not provlded. It al-so requested purchase involces, which

lrere not suppl-ied untlL after the audlt was conpleted.
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L2. In order to deternine the amount of sal-es and use taxes due for the

perlods whlch lrere assessed on August 20, 1979, the AudLt DivlsLon disallolted

all exempt sal-es clained and held all gross sales to be taxabl-e.l Gro.ss sales

whlch had been reported for the perlods ended November 30, 1975 through Auguat

2L, L976 wete carrLed forward to the correspondlng perlod for each succeedlng

year covered by the assessment, wlth a l0Z lncrease per year to alLow for

inf lat lon.

13. With respect to the sales and use taxes which rrete asaeesed on

Septenber 20, 1981, the Audlt  Divis lon ut l l lzed the gross sales reported for

the periods ended November 30, 1974 through August 31, L976 to determine the

percentage of petitlonerrs annual sales allocabl-e to a particular quarterly

perl-od. Thereafter, these percentagea rrere appJ-ied to the Federal lncone tax

returns of Lldo Terrace, whlch had been made avallable aftet the prlor notlces

were lssued, to deternLne the gross sales for each quarterly perlod. These

gross sales were also consldered to be completely taxable slnce the Audit

Divlslon had not been provided wlth exemptlon certlflcates.

14. Slnce Lido Terrace did not produce any purchase lnvolces prior to the

preparat lon of the not lces tssued September 20, 1981, the Audit  Dlvls ion

concluded that all expenses of Lido Terrace, as projected by the Audit DlvLsion,

were subject to use tax.

15. The Audit DLvLslon assessed addltl.onal taxes ln lts notices of September 2O,

1981 on the basis of the calculated additlonal gross sal-es and expenses subJect

to uae tax for all perLods lt concluded were not barred by the statute of

l ln l tat lons.

Petltloners have not taken issue wlth this premtse.
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16. After the assessment dated September 20, 1981 was lssued to Lido

Terrace, the Audlt DivLslon reduced the amount of use tax aasessed ln thLs

notlce by $4,23L.99 based upon lnvoLces produced by Lldo Terrace dlscloslng

that a port ion of the sales tax asaessed had been paid.

L7. The assessments lssued to the lndivldual petltionera as Pereon8

required to collect tax for Lido Terrace lrere computed Ln the sane manner ag

the assessment Lssued to Lldo Terrace except that use tax lras not aesessed

against the lndivldual-s.

18. At the hearlng, petitionerst representatlve dld not dlspute the AudLt

Dlvlsionre concl-uslon that Enil Rausman and Yolanda Flecher ltere peraons

required to collect tax of Lldo Terrace. Further, petltloners dLd not questlon

the amount of sales and use taxes assessed except wlth respect to the proprlety

of assessing perlods which lrere prevlously assessed.

CONCLUSIONS OF LAW

A. That, where an assessment of sales and uae tax has been issued, the

Audlt Dlvision may nevertheless lssue an addltlonal assessment for the same

perlod provided that the statute of l-lnltations on asaessment (Ta:r Law $LL47)

has not expired. Since the statute of l-lnltatlons had not explred the asaeaament

of sales and use tax based upon new Lnformatlon for quarterly perLods previously

assessed ls not prohlbi ted.

B. That Tax Law $1145 provldes for the remisslon of penaLty and intereet

in excess of the statutory mlntnum if the fallure to remlt or Pay over sales

and use tax was due to reasonable cause and not willful negJ-ect.

C. That in view of the substantLal- dlscrepancy between the sal-es and use

t€l:( reported on the returns and the saLes and use tax found due, petltloner has
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fall-ed to present reasonable cause for the remisslon of penalttes or intereet

ln excess of the statutory mlnimum.

D. That the petitlons of Lldo Terrace, Inc., Emll Rausman and Yolanda

Fischer are denied and, except as noted ln FlndLng of Fact t t16tt ,  the not lces of

determl.nation and demands for palment of sal-es and use taxes due are eustalned.

DATED: Albany, New York STATE T$( COMMISSION

Au6 81 p85
PRESIDENT
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State of Nen York - De,partment of Taxation and Finance' 
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Date of Request

Room lO7 - Bldg. #9
Stato Campus

, New Yorli 12227

ReeueT# Atpsals Bureau
Room 1O7 - Bldg. #.9
Stato CamPus

Please f ind most recent address of taxpayer descr ibed beLow; return to Person named above.

Social  Securi ty Nunber Date of Pet i t ion

"9o* t/zt /r-t
Nane

2 / *
/

ress ,
c/a ?th 4,/,'
J-a / e/ ?(4/f,
%r* %,/ /2223

Results of search by Fi les

a d d r e s s :

|  |  Same as above, no better address

PERI'TANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 21, 1985

Gentlemen:

Please take notlce of the Decision of the State Tax Conrmisslon encloeed
herewlth,

You have now exhausted your right of review at the admlnistrative level.
Pursuant to Bectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decisl-on by the State Tax Con'misslon may be instltuted only under
Artlcle 78 of the Clvll Practlce Law and Rulesr and must be comrenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thls not lce.

Inqulrles concerning the computatl,on of tax due or refund allowed ln accordance
wLth this decisLon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgatlon Unlt
Building /f 9, State Campus
Albanyr New York L2227
Phone # (518) 457-2070

Very truly youre,

STATE TAX COMMISSION

Pet.ltl"oner t e Representatlve
Arthur Sachs
262-45 60 Road
L i t t le  Neck ,  Mf  11362
Taxing Bureaurs Representative

Lldo Terrace, Inc.
c/o Yolanda Fischer
2 0 1  w .  7 4 t h  S t .
New York, NY 10023



STATE OF NET,I YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

LIDO TERMCE, INC.

for Revlslon of a Determlnatl.on or for Refund
of Sal-es and Use Taxes under Arttcles 28 and 29
of the Tax Law for the Perl.ods Ended
November 30, 1974 through Novenber 30, 1980.

In the Matter of the Petitlon

o f

EMII, MUSI.{AN
Off lcer of Lido Terrace, Inc.

for Revision of a DetermLnatlon or for
of SaLes and Use Taxes under Artlcles
of the Tax Law for the PerLods Ended
November 30, 1977 through November 30,

DECISION

Refund
28 and 29

1980 .

In the Matter of the Petitlon

o f

TOLANDA FISCHER
Off icer of Lido Terrace, Inc.

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perlods Ended
November 30, 1974 through Novenber 30, 1980.

Pet i t l -oner,  Lido Terrace, Inc.,  c/o Yolanda Fischer,  201 West 74th Street '

New York, New York f0023, fil-ed a petitlon for redeterninatlon of a deflclency

or for refund of sales and use taxes under Artlcl-es 28 and 29 of the Tax Law

for the pertods ended November 30, 1974 through Novenber 30, 1980 (Flle No.

3s534) .
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Petitloner, EmiL Rausman, Offlcer of Lido Terrace Inc., 2 Grandvlew

Avenue, Munsey, New York, flled a petLtlon for redetermlnatlon of a deflclency

or for refund of saLes and use taxes under Artlcles 28 and 29 of the Tax Law

for the periods ended November 30, 1977 through Novenber 30' 1980 (Ffle No.

4 4 1  1 8 )  .

Petttioner, Yolanda Fischerr Officer of Lldo Terrace, Inc. , zOL West 74th

Street, New York, New York 10023, flled a petitlon for redeterminatlon of a

deflclency or for refund of sales and use taxes under Artlcles 28 and,29 of the

Tax Law for the perlods ended Novenber 30, L974 through November 30' 1980 (Ft1e

N o .  3 5 6 1 5 ) .

A fornal hearing was hel-d before Arthur Bray, Hearlng OffLcer, at the

offlces of the State Tax Conmlsslon, lbo lrrorld Trade Center, New York' New

York ,  on  November  2 ,1984 a t  9 :30  A.M. ,  w i th  a l - l  b r le fs  to  be  subn l t ted  by

January 4, f985. PetitLoners appeared by Arthur Sachs, P.A. The Audlt Dlvlslon

appeared by John P. Dugan, Esq. (Deborah Ihvyer,  Esq.,  of  counsel) .

ISSUES

I. Wtrether the Audlt Dlvision may'lssue an assessment of sales and uee

taxea for quarterly perlods prevlously assessed, where the second asseggment ls

based on nerd lnformatlon.

II. Whether there ls reasonable cause for the remisslon of penaltles and

interest in excess of the statutory minlmum.

FINDINGS OF FACT

1. On August 20, L979, the Audlt  DLvision lssued a Not ice of Determinat ion

and Demand for Paynent of Sales and Use Taxes Due to petitioner Lido Terrace,

Inc. (ttl ido Terracett) assesslng sales and use taxes for the perlods endLng

November 30, L974 through August 31, L977 In the amount of $84'402.6L' plus
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penalty of $2,539.55 and lnterest of  $261217.57, for a total  amount due of

$  1  1 3 ,  1 5 9  . 7 3 .

2. On August 20, L979, the Audlt DlvLsion issued a Notice of Determlnatlon

and Demand for Payment of Sales and Use Taxes Due to Lldo Terrace for the

perlods endlng November 30, L977 through May 31, 1979 ln the amount of $97 r472.2I,

plus penalty of $101924.55 and lnterest of  $81789.58, for a total  amount due of

$ 1 1 7 , 7 8 6 . 3 4 .

3. On September 2O, 1981, the Audlt Dlvision Lssued a Notl-ce of Determlna-

tlon and Denand for Payment of Sal-es and Use Taxes Due to LLdo Terrace aseeeeing

sales and use taxes due for the perlods ended November 30, 1977 through Novenber 30'

1980 ln the amount of $119,347.51, plus penalty of $24'232.68 and lnterest of

$261037.51, for a total  amount due of $16916L7.70. The amounta aseessed l tere

ln additlon to the amounts aasessed on the notlcee issued Augugt 20r L979.

4. On August 20, 1979, the Audit Dlvlslon issued two notl.ces of determLna-

tion and demand for paynent of sales and use ta:(es due to petltloner Yolanda

Fl.scher as treasurer of Lldo Terrace. The flrst Notice asseseed tax due for

the perlods endlng November 30, 1974 through August 31, L977 of $841402.61,

plus penalty of $2,539.55 and lnterest of  $26,2L7.57, for a total  anount due of

$113,159.73. The second Notice assessed tax due for the perlods endlng

November 30, 1977 thtough May 31, L979.of $97,472.21, plus penalty of

$70,924.55  and ln te res t  o f  $8 '789.58 ,  fo r  a  to ta l  amount  due o f  $1171186.34 .

5. On September 20, 1981, the Audlt  Dlvtslon lssued a Not lce of Determina-

tion and Demand for Payment of Sales and Use Taxes Due to Yol-anda FLecher as

treasurer of Lldo Terrace for the periods ending November 30, 1977 through

November 30, 1980. The NotLce assessed tax due of $77,027.63, plus penalty of
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$15 ,103 .36  and  l n te res t  o f  $16 ,506 .24 ,  f o r  a

The amounts assesaed were ln additlon to the

lssued on August 20, L979.

total  amount due of $t08,637.23.

amounts ageessed on the notices

6. On Septenber 20, 19&1, the Audlt Divlslon Lssued a Notice of DetermLna-

tton and Demand for Payment of Sales and Use Taxes Due to Enil Rausnan aa

viee-president of Lido Terrace assesslng total tax due of $161 1825.25, pLus

penalty of 36,302.76 and lnterest of  $451908.74, fot  a total  amount due of

$2441036.75 for the perlods ending Novenber 30, 1977 thtough November 30' 1980.

7. Petittoner Lldo Terrace falled to file quarterly sal-es and use tax

returns for the perlods ended Novenber 30, L977 and' February 28, 1978. It

fi led New York State and local- sales and uee tax returne for other perlods

ln lssue and on numerous occasions reported taxable sales only, wlthout reportlng

groes  sa les .

8. Lldo Terrace, by lts treasurer, Yolanda Flecher, had executed coneent8

extendlng the statute of llnltatlons for assesslng sales and use taxes for the

perlod September 1, 1974 through Auguet 31, 1978 to Decenber 20, L979.

9. During the perlods ln lssue, Lido Terraee lras a reaort hotel whlch

contaLned several caterlng halls and approxinately two hundred seventy-fLve

rooms for guests.

10. In the course of an audlt of Lido Terrace the Audlt Dlvlslon was

provided with a general. ledger for the years 1974 and, L975, However, the

amounts ln the general ledger rrere not total-Led. The Audlt Divlelon was aleo

provlded wlth monthly bank atatements for the year L979.

11. The Audlt Dlvlelon reguested records showlng the number of catered

affalrs, but thls was not provided. It also reguested purchase lnvoices' whlch

were not suppLied untLl- after the audit was completed.
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L2. In order to deternlne the amount of eales and use taxes due for the

perlods which lrere assessed on August 20, Lg7g, the Audlt Dlvlslon dleal-i.owed

a1t exempt sales cl-alned and held all gross sales to be taxable.l Gross saLes

whlch had been reported for the perl.ods ended November 30, 1975 through Auguet

2L,1976 were carr led forward to the correapondlng perlod for each eucceedlng

year covered by the agsessment, with a 102 lncrease per year to allow for

lnf l-atLon.

13. Wlth respect to the sales and use taxes whlch lrere assessed on

September 20, 1981, the Audit  Divis lon ut l l {zed the gross salee reported for

the periods ended Novenber 30, L974 ttrtough August 31, L975 to determlne the

percentage of petltlonerrs annual- sales allocable to a particular quarterly

perlod. Thereafter, these percentages nere applled to the FederaL lncome tax

returns of Lldo Terrace, whlch had been made availabl-e after the prlor notl.ces

were lssued, to deternlne the gross sales for each quarterly perlod. Theee

gros6 sales were also consldered to be conpl.etely taxable eince the Audlt

DLvlsion had not been provlded wlth exemption certlflcates.

L4. Slnce Lldo Terrace did not produce any purchase lnvolces prior to the

preparation of the notices issued Septenber 20, 1981, the Audl.t Dlvlslon

concluded that all expenses of Lido Terrace, as proJected by the Audit Divislon'

were subJect to use tax.

15. The Audlt DlvlsLon aesessed additional taxes ln lts notlces of September 20,

1981 on the basis of the calcul-ated addltional gross sales and expenses subject

to use tax for all perlods lt concl-uded were not barred by the statute of

limitations.

Petltioners have not taken lssue wlth thls premi,se.
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16. After the assessment dated September 20, 1981 was issued to Lido

Terrace, the Audit Divlslon reduced the amount of use tax aasessed ln thle

not lce by $+,237.99 based upon invoices produced by Lldo Terrace disclosLng

that a port ion of the sales tax assessed had been pald.

17. The assessnents lssued to the lndlvldual petltloners aa Persons

requlred to colLect tax for Lido Terrace lrere computed in the same manner aa

the asgessment lssued to Lldo Terrace except that use tax was not asgessed

against the indivlduals.

18. At the hearlng, pet i t lonerst representat ive dld not dlspute the Audlt

Divlsionrs conclusion that Enil Rausman and Yolanda Flscher rtere Persona

requLred to collect tax of Lldo Terrace. Further, petitloners dld not questlon

the amount of sales and use taxes assessed except with respect to the propriety

of aseessing perlods which were previously assessed.

CONCLUSIONS OF LAW

A. That, where an assessment of sales and use tax has been issued, the

Audit Divlslon may nevertheLess Lssue an addltional assesament for the eame

perlod provlded that the statute of llmltations on assessment (Tax Law $ IL47) i

has not explred. Since the statute of llnitatlons had not explred the asseaBment

of sales and use tax based upon nelr Lnformatlon for quarterly perlods prevlously

assessed ls not prohlbi ted.

B. That Ta:< Law 51145 provLdes for the remlsston of penalty and lnterest

in excess of the statutory minLmum if the faLlure to remit or pay over sales

and use tax was due to reasonable cause and not wlllful neglect.

C. That in vlew of the substantlaL dLscrepancy between the sales and uge

tax reported on the returns and the sal-es and use tax found due' petitloner has
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falled to present reasonable cause for the remlsslon of penal-ties or lnterest

in excess of the statutory mlnlnum.

D. That the petitlons of Lldo Terrace, Inc. e EnLl Rausman and Yol-anda

FLscher are denled and, except as noted ln Flnding of Fact ttl6t', the notlceg of

determLnation and demands for payment of sal-es and use taxes due are euetalned.

DATED: Albanyr New York STATE TN( COMMISSION

AUG 21 1995


