STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :
of

Levittown Events, Inc.
d/b/a Uncle Sams : AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 of the Tax Law for the Year 1984. :

State of New York :
8S8.3
County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the within notice of decision by certified
mail upon Levittown Events, Inc.,d/b/a Uncle Sams the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Levittown Events, Inc.
d/b/a Uncle Sams

2965 Hempstead Tpke.
Levittown, NY 11756

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petitiomer.

Sworn to before me this ' MM
23rd day of May, 1985.

Authorized to adfiinister oaths
pursuant to Tax Law section 174




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Levittown Events, Inc. :
d/b/a Uncle Sams AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision :
of a Determination or Refund of Sales & Use Tax
under Article 28 of the Tax Law for the Year 1984.:

State of New York :
S§S.:
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the within notice of decision by certified
mail upon Michael T. Broadwell, the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Michael T. Broadwell
P.0. Box 1126, 445 Hawkins Ave.
Ronkonkoma, NY 11779

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the saild addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this ~
23rd day of May, 1985.

Gt &

Authorized to adfiinisteér oaths
pursuant to Tax Law section 174




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

May 23, 1985

Levittown Events, Inc.
d/b/a Uncle Sams

2965 Hempstead Tpke.
Levittown, NY 11756

Gentlemen:

Please take notice of the decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9, State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Michael T. Broadwell
P.0. Box 1126, 445 Hawkins Ave.
Ronkonkoma, NY 11779
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

!

In the Matter of the Petition
of

LEVITTOWN EVENTS, INC., DECISION
D/B/A UNCLE SAMS :

for a Hearing with Regard to a Bond Required to :
be filed under Section 1137(e)(2) of Article 28
of the Tax Law. :

Petitioner, Levittown Events, Inc., d/b/a Uncle Sams, 2965 Hempstead
Turnpike, Levittown, New York 11756, filed a petition for a hearing with regard
to a bond required to be filed under section 1137(e)(2) of Article 28 of the
Tax Law (Flle No. 54647).

A hearing was held before Daniel J. Ranalli, Hearing Officer, at the
offices of the State Tax Commission, Two World Trade Center, New York, New
York, on February 7, 1985 at 11:15 A.M. Petitioner appeared by Michael T.
Broadwell, C.P.A. The Audit Division appeared by John P. Dugan, Esq. (Angelo A.
Scopellito, Esq., of counsel).

ISSUE

Whether the Audit Division properly required petitioner to file a surety

bond pursuant to section 1137(e)(2) of the Tax Law.

FINDINGS OF FACT

1. Petitioner, Levittown Events, Inc., d/b/a Uncle Sams, owns and operates
a nightclub in Levittown, New York. Petitioner's president and chief stockholder,
Nicholas Paccione, together with some smaller investors, purchased the business
from a Cincinnati, Ohio corporation on December 15, 1982 for $1,000,000.00.

Mr. Paccione and his brothers were able to raise $325,000.00 and executed a
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long-term note and purchase money mortgage for the remainder of the purchase
price, payable to the seller.

2. The first year petitioner was in business it had gross sales of
approximately $2,100,000.00. During the first five months of its operation,
petitioner's sales tax payments were timely. Sometime during 1983, however,
the business had unexpected expenses totalling $200,000.00 and payments to all
its creditors fell behind. Petitioner's sales tax payments were consistently
two to three months late. In May, 1983, the Audit Division advised petitiomer
that, due to its large amount of sales, it was required to file monthly sales
tax returns. Petitioner continued to be two to three months late in its
payments until August, 1984 when it was able to reduce its late payment time to
one month. Petitioner continued to pay its sales tax one month late as of the
date of the hearing. Petitioner filed the majority of its returns in a timely
fashion. It failed to make full payment with each return, however, either
making partial payment or no payment with each return.

3. By letter dated July 20, 1984, the Audit Division notified petitioner
that, pursuant to sections 1137(e)(2) and 1252(a) of the Tax Law, petitioner
was required to file a bond in the amount of $50,000.00 to secure the payment
of any sales or use taxes or penalties or interest due or which might become
due. Petitioner immediately filed a petition for a hearing to contest the
imposition of the bond requirement.

4, The Audit Division based its decision to require a bond on petitioner's
continued history of late payments., Mr. Paccione explained that the unexpected
expenses which occurred during the first few months of petitioner's operation
of the business caused petitioner to fall behind on its payments to all its

creditors and that petitioner was not using sales tax money to finance the
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operation. No dividends have yet been paid to petitioner's shareholders.
Petitioner makes monthly payments of $17,276.40 on the purchase money mortgage
secﬁring the loan on the business. The final payment on the mortgage will be

due on July 1, 1985 and Mr. Paccione believes that once this money becomes
available each month, petitioner will be able to become current on its monthly

tax payments. As of the hearing, petitionér had become current on its outstanding
assessments, including penalties and interest.

5. Petitioner submitted its most recent uncertified financial statements
to show that its financial position was sound. The statements revealed that as
of November 30, 1984, petitioner had current assets of $71,226.08 and current
liabilities of $231,424.00. 1Its total assets were $532,280.25 and total
liabilities were $362,186.22, for a net worth of $170,094.03. Petitioner's
gross sales for the 11 month period ended November 30, 1984 were $1,740,251.84.
Its total operating expenses were $608,612.70 resulting in an operating profit
of $790,969.43. Petitioner's net income after subtracting general and admini-
strative expenses was $25,146.79. Petitioner's sales tax assessments have
averaged $35,000.00 to $45,000.00 per quarter during the period in which it has
been in business.

CONCLUSIONS OF LAW

A. That section 1137(e)(2) of the Tax Law provides, in part, that:

"Where the tax commission, in its discretion, deems it necessary
to protect the revenues to be obtained under this article, it may
require any person required to collect the tax imposed by this
article to file with it a bond, issued by a surety company authorized
to transact business in this state and approved by the superintendent
of insurance of this state as to solvency and responsibility, in such
amount as the tax commission may fix, to secure the payment of any
tax or penalties or interest due or which may become due from such
person under this article."

B. That 20 NYCRR 533.4(c) (1) (ii) provides:
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"The filing of a bond may be required from a person required to
collect tax where:

(a) he has been delinquent in the filing of returns or in the
payment of the tax;

(b) he has filed improper returns;

(c) he maintains no records or maintains records which are
inadequate or incomplete;

(d) he does not charge the tax in accordance with the Tax Law;
or

(e) under such other circumstances wherever the State Tax

Commission deems such action necessary to protect the tax revenues to

be obtained."

C. That although petitioner's net worth indicates it is in reasonably
good financial condition, its current liabilities far exceed its current assets
and its annual net income for 1984 was not enough to cover one quarter's sales
tax. Most importantly, however, petitioner's payment record since March, 1984
has been extremely poor. Since that date, only one monthly return has been
filed and paid in a timely manner. Under the circumstances, the Audit Division
was warranted in requiring petitioner to file a bond in order to protect the
tax revenues.

D. That with respect to the amount of the bond, inasmuch as petitioner's
quarterly sales tax liability averages between $35,000.00 and $45,000.00, a
bond in the amount of $50,000.00 which would cover one quarter's tax is reasonable.
It should be noted that 20 NYCRR 533.4(c) (1) (iv) provides, in part, that the
bond will be cancelled "whenever the vendor demonstrates to the satisfaction of
the Tax Commission that a bond is not necessary to secure the payment of any
tax, penalties or interest due, or which may become due from such vendor...".
If petitioner's payment history and financial condition improves following

final payment on the purchase money mortgage in July, 1985, as petitiomer's

president believes it will, petitioner may reapply for cancellation of the bond
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requirement. Until such time, however, a bond in the amount of $50,000.00 will

be required.

E. That the petition of Levittown Events, Inc. d/b/a Uncle Sams is denied

and the requirement of a surety bond in the amount of $50,000.00 is sustained.

DATED: Albany, New York STATE TAX COMMISSION
MAY 23 1985
L 0O Con
g PRESIDENT

A Fr-

COMMISSIONEF
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