
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Levit town Events, Inc.
dlbla Uncle Sams

for Redetermination of a Deficiency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Art lc le 28 of the Tax Law for the Year 1984.

AFFIDAVIT OF MAILING

State of New York :
a s . :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an enployee
of the State Tax Commisslon, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the within not ice of decl .s ion by cert i f ied
mai l  upon Levit town Events, Inc. rdlb/a Uncl-e Sams the petLt ioner in the
wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Levit tonm Events, Inc.
dlbla Uncle Sams
2955 l lempstead Tpke.
Levit town, NY 11756

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the Unlted States Postal-
Service wlthln the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t l t ioner .

saLd addressee is the Pet l t ioner
said wrapper is the last known address

Sworn to before me this
23rd day of May, 1985.

Authori nister oaths
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon :
o f

Levlttohrn Events, Inc. :
d/b/a Uncl-e Sams

for Redeterminatton of a Deficlency or Revision :
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 of the Tax Law for the Year L984.2

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being dul-y sworn, deposes and says that he is an employee
of the State Tax Conmlssion, that he is over 18 years of age, and that on the
23rd day of Maye 1985, he served the wlthin not ice of declslon by cert l f led
nail upon Mlchael T. BroadwelJ-, the representatlve of the petltioner ln the
wLthin proceedlng, blr enclosing a true copy thereof in a securely sealed
postpald hrrapper addressed as fol-lows:

Michael- T. BroadweLl
P.O. Box 1L26, 445 Hawkins Ave.
Ronkonkona, NY LI779

and by deposlting same enclosed in a postpald properly addressed wrapper in a
post off lce under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representative
of the petlttoner herein and that the address set forth on sald wrapper is the
last known address of the representat ive of the pet i tLoner.

Sworn to before me thls
23rd day of May, 1985.

nistdr oaths
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E ! [  Y  O  R K  1 2 2 2 7

Irlay 23' 1985

Levlttorrrn Events, Inc.
d/bla Uncl-e Sams
2965 Henpstead Tpke.
Levlttor^rn, NY LL756

Gentlemen:

Please take notl.ce of the decLslon of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your rlght of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revlew an
adverse decisLon by the State Tax Commisslon may be instituted onJ-y under
Article 78 of. the Civil Practice Law and RuLes, and must be conmenced in the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date of this not lce.

Inquiries concerning the computation of tax due or refund all-owed in accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigation Unlt
Bullding ll9, State Caupus
Albany, New York L2227
Phone # (518) 457-2070

Very truly your6,

STATE TN( COMMISSION

cc: Pet i t ionerrs Representat ive
Michael T. Broadwell
P .O.  Box  IL26,  445 Hawk ins  Ave.
Ronkonkoma' NY L1779
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Dlatter of the Petitlon

o f

LEVITTOhIN EVENTS, INC.,
DIB/A UNCLE SAI'{S

for a Hearing wlth Regard to a Bond Required
be f l led under Sect lon 1137(e) (2) ot  Art lc l -e
of the Tax Law.

t o :
2 8

DECISION

Petl- t loner,  Levi t tonm Events, Inc.,  d/b/a Uncle Sams, 2965 Henpstead

Turnpfke, Levl-ttown, New York 1L756, flled a petltlon for a hearing wlth regard

to a bond required to be f tLed under sect ion f137(e) (2) ot  Art lc le 28 of the

Tax Law (Ftle No. 54647).

A hearlng was held before Danlel J. RanallL, Hearlng Offlcer, at the

offices of the State Tax Conmlssion, ftio World Trade Center, New York' New

York ,  on  February  7 ,1985 a t  11 :15  A.M.  Pet i t loner  appeared by  Mtchae l  T .

Broadwell, C.P.A. Ttre Audit Dlvision appeared by John P. Dugan' Esq. (Angelo A.

Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

I,Ihether the Audit Dlvlslon properly required petltioner to file a surety

bond pursuant to sect lon t137(e) (2) of  the Tax Law.

FINDINGS OF FACT

1. Petl.tioner, LevJ-ttown Events, Inc., dlbla Uncle Same, owns and operates

a nightclub ln Levittown, New York. Petltionerrs presldent and chlef stockholder'

NichoLas PaccLone, together with some smaLl-er investors, purchased the buslness

from a Cincinnat i ,  Ohlo corporat ion on December l5r 1982 for $1,000'000.00.

Mr. Pacclone and hls brothers r i lere able to ralse $325'000.00 and executed a



-2-

long-tern note and purchase money mortgage for the remainder of

pr ice, payable to the sel ler.

purchase

2. The f l rst  year pet i t loner was in buslness l t  had gross sales of

approximately $2,100r000.00. During the f i ret  f lve months of i ts operat l .on,

petltionerfs sales tax payments were tineLy. Sonetlme durlng 1983, howevert

the buslness had unexpected expensee total l lng $2001000.00 and paynents to al l

i ts credltors felL behind. Pet i t ionerrs sales tax paynents r f ,ere conslstent ly

tno to three months l-ate. In May, 1983, the Audit DLvision advlsed petitioner

that, due to its large amount of saLes, Lt was requlred to flle nonthly salee

tax returns. Petttioner contlnued to be two to three months late ln lts

payments until- Auguet, 1984 when lt was able to reduce lts l-ate payment tlme to

one month. Petltloner contlnued to pay lte sales tax one nonth Late as of the

date of the hearing. Petitioner flled the najority of lts returns ln a tinely

fashLon. It falled to make full payment rtrith each return, however' el.ther

naklng partlal paynent or no payment nlth each return.

3. By letter dated JuLy 20, L984, the Audl.t Divislon notlfled petltloner

that,  pursuant to sect ions l l37(e)(2) and 1252(a) of the Tax Law, pet l t loner

was requlred to flle a bond in the amount of $50,000.00 to secure the paynent

of any sales or use taxes or penaltles or lnterest due or which nlght become

due. Petltloner Lmmediately flled a petitlon for a hearing to contest the

lnposltlon of the bond requlrement.

4. The Audit  Dlvls ion based l ts declsion to requlre a bond on pet l t lonertg

contlnued history of late payments. Mr. Pacclone explalned that the unexpected

expenses whlch occurred durlng the f l rst  few months of pet i t tonerfe operatLon

of the buel.ness caused petitl"oner to fa1l behlnd on lts payments to all lts

credltors and that petltioner was not using sales tax money to flnance the

the
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operat ion. No dlvldends have yet been pald to pet i t ionerrs shareholders.

Petltioner makes nonthly payments of $17r276.40 on the purchase money mortgage

securlng the loan on the buslness. The flnal payment on the mortgage w11-1 be

due on July 1, 1985 and Mr. Pacclone belleves that once this money becomes

avalLable each month, petitloner will be abl-e to become current on its monthly

tax pa1ments. As of the hearlng, petitioner had become current on its outstandlng

aose66ments, lncludlng penal-ties and interest.

5. PetLtloner submltted its most recent uncertifled flnanclal- statementa

to show that lts flnancial posltlon was sound. The statements revealed that ag

of November 30, 1984, pet i t loner had current asseta of $7L1226.08 and current

l tab l l - l t ies  o f  $231,424.00 .  I t s  to ta l  asse ts  were  $532r280.25  and to ta l

l iab l l l t tes  l re re  $362r186.22 ,  fo r  a  ne t  wor th  o f  $170r094.03 .  Pet l t loner ts

gross sales for the 1l  nonth perlod ended Novenber 30, 1984 were $1,740,25L.84.

I ts total  operattng expenses were $608 t612.70 resultLng in an operat ing profLt

of $790,969.43. Pet i t lonerrs net lncome after eubtract ing general  and admLnl-

strat ive expenses was $25, 146.79. Pet i t ionerts sales tax aeseasments have

averaged $35,000.00 to $45,000,00 per quarter dur ing the period in whLch l t  has

been ln business.

CONCLUSIONS OF LA}J

A. Ttat sect lon 1t37(e) (2) ot  the Tax Law provides, in part ,  that:

ttWhere the tax comrnLssionr ln lts dlscretion, deems lt neceesary
to protect the revenues to be obtalned under this articler it nay
require any person reguired to collect the tax lmposed by this
artlcl-e to fl.le with lt a bond, issued by a surety company authorlzed
to transact business ln thls state and approved by the superlntendent
of lnsurance of this state aa to soJ-vency and responslbll-ity, in such
amount as the tax commlssion may flx, to secure the paynent of any
tax or penal-ties or tnterest due or whLch may become due from such
person under this art ic le. t t

B .  That  20  NYCRR 533.4(c ) (1 ) ( i i )  p rov ides :
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"The fll ing of a bond may be required from a Person requLred to
col l -ect tax where:

(a) he has been delinquent in the fll ing of returns or ln the
paynent of the tax;

(b) he has flled lmproper returns;
(c) he mal.ntalns no records or maintains records whLch are

inadequate or inconplete;
(d) he does not charge the tax in accordance with the Tax Law;

or
(e) under such other cLrcumstances wherever the State Tax

Commlssion deems such action necessary to protect the tax revenues to
be ob ta lned. r l

C. That although petitLonerrs net worth indicates lt is in reasonably

good flnancLal condition, lts current llablllties far exceed its current aaseta

and its annuaL net incone for 1984 was not enough to cover one quarterts sales

tax. Most importantly, however, petitionerfs paynent record slnce March, 1984

has been extremely poor. Since that date, only one nonthly return has been

filed and paid in a tlmely manner. Under the clrcumatances, the Audlt Dlvlslon

was !ilarranted ln requlring petitloner to file a bond ln order to protect the

tax revenues.

D. That wlth respect to the amount of the bond, inasmuch as PetitLonerre

quarter ly sales tax l labl l l ty averages between $35r000.00 and $45r000.00, a

bond ln the amount of $501000.00 which would cover one quarterrs tax is reasonable.

I t  ehould be noted that 20 NYCRR S33.4(c)(1)(1v) provldes, ln part '  that the

bond will- be cancelled rrwhenever the vendor demonstrates to the satlsfaction of

the Tax ConnLsslon that a bond is not neceasary to eecure the payment of any

tax, penalt ies or interest due, or which may become due fron such vendor. . . t ' .

If petttionerts paynent history and financial conditlon lmproves fol-lowing

final paynent on the purchase money mortgage in July, 1985, as petltionerro

president bel-leves lt will, petltloner nay reapply for cancel-latlon of the bond
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a bond Ln the amount of $50,000.00 w111requlrenent. Untll- such tlme, however,

be required.

E. That the petitlon of Levlttown

and the requlrement of a surety bond Ln

DATED: Albany, New York

tvlAY 2 3 1985

Events, Inc. d/b/a Uncle

the anount of $50'000.00

STATE TAX COUMISSION

Sans le denled

is sustalned.
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