
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Lesly Advertlslng Associates

for Redetermlnation of a Deflciency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  6  /  I  /76-8131/79 .

AFFIDAVIT OF I'fAILING

State of New York :
s s .  :

County of Albany :

Connle A. Hagelund, being duly sworn, deposes and says that she ls an
employee of the State Tax Conmlsslon, that she is over 18 years of agee and that
on the 13th day of December, 1985, she served the wlthln notlce of Declslon by
certifled nall upon Lesly Advertlsing Assoclatea, the petitloner ln the wlthln
proceeding, by enclosLng a true copy thereof in a securely sealed postpaid
lrrapper addressed as follows:

Les1y AdvertlsLng Associates
c /o  Joe Les ly ,  Pres .
20 Vi lLard Ave.,  Box 468
Ilasting-on-Hudson, NY 10706

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addreasee ls the petltioner
herein and that the address set forth on said lrrapper ls the last knoltn address
of the pet i t ioner.

Slrorn t,o
13th;day

before me this
o f  December ,  1985.

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

December  13 ,  1985

Lesly Advertislng Assocl.ates
c /o  Joe Les ly ,  Pres .
20  V i l la rd  Ave. ,  Box  468
Hastlng-on-Hudson, NY 10706

Gentlemen:

Please take notlce of the Declsion of the State Tax Connnissl"on enclosed
herewlth.

You have qow exhausted your right of revl-ew at the admtnistratlve Level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng in court to review an
adverse decision by the State Tax Con'mission may be lnstltuted onLy under
ArtlcLe 78 of the Clvll Practice Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of this not ice.

Inquirles concerning the computatlon of tax due or refund allowed in accordance
nith thls decislon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgation Unlt
Bullding /19, State Campus
AJ-bany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OT'NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl.on

o f

LESLY ADVERTISING ASSOCIATES, INC.

for Revl"slon of a Determlnation or for Refund
of Sales and Use Taxee under Artlcles 28 and, 29
of the Tax Law for the PerLod June I, L976
through August 31, L979.

DECISION

Peti tLoner,  Lesly Advert isLng Assoclates, Inc.,  20 Vl l lard Avenue, P.O.

Box 468, Ilastings-on-tludson, New York 10706, flled a petl"tlou for revlslon of a

determlnatlon or for refund of sales and use taxes under ArtLcles 28 and 29 of

the Tax Law for the period June 1, 1976 through August 31, f979 (f t le No.

30402).

A hearlng was held before Arthur Johnson, Hearing Officer, at the offLces

of the State Tax Co'nmlssion, Two l,Iorl-d Trade Center, New York, New York, on

March  14 ,  1985 a t  1 :15  P.M. ,  w i th  aL l -  b r le fs  to  be  subn l t ted  by  Ju ly  15 ,  1985.

PetLtloner appeared by lts Prest-dent, Joe Lesly. The Audlt Divlsion appeared by

John P. Dugan, Esg. (W1111an Fox, Esq.,  of  counsel) .

ISSUE

I{trether petltioner waa required to coLlect eales tax on charges for

artlrork, designs, ilLustratlons and the llke which were used by petltioner to

produce printed advertielng materl"als.

FINDINGS OF FACT

1. Pet l" t ioner,  Lesly Advert ls l"ng Assoclatea,

agency engaged l-n the preparatl.on and production of

also prepared and placed medla advertlsement,B.

Inc. was an advertlelng

advertLelng mater ials.  I t
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2. On March 20, 1980, as the result  of  an audlt ,  the Audlt  DivLslon

lssued a Notice of Determination and Denand for Payment of Sales and Use Taxes

Due against petitioner coverlng the perLod June 1, L976 through August 31, 1979

for  taxes  due o f  $331728.53 ,  p lus  ln te res t  o f  $5 ,763.83 ,  fo r  a  to ta l  o f  $39,492.36 .

3. Joe LesJ-y, the Presldent of pet i t loner,  executed a consent extending

the perlod of linitation for assessment of sales and use taxes for the perlod

June 1, 1976 through May 3l  ,  1979 to June 20, 1980.

3. An audlt  of  pet l t lonerts books and records discl-osed addit lonal sales

and use taxes due as foll-ows:

(a) Disallolred nontaxable sales
(b) Recurrlng expense purchases
(c) Fl-xed assets

The disal-lowed nontaxabl-e sales represented

retouching servlces.

4. At a pre-hearing conference held on December 11, 1980, Lt was agreed by

the Audit Divislon and petitioner to have the matter hel-d in abeyance pending

the outrcome of the Departmentrs study of the appllcatlon of the sales tax Law

to the advertising lndustry. The conference was reconvened on January 25' L984

at which time new guidelines on the advertl.sLng industry had been presented by

the Audit Dlvisl-on. It was agreed that the Audlt Dlvlsion would perform

addltlonal audlt work and revlse the assessment to conform wlth the new polLcy.

Petitloner no longer had the records avallable for the period that was audlted.

Therefore, based on an examination of petitl.onerfs then current recordsr the

Audlt Dlvislon determlned that seventy-flve percent of the sales dlsalLolted

on audLt were in fact nontaxable under the new guldelines. There was also an

adjustment to the expense purchases. Accordlngly, the assessment was reduced

as fol lows:

$32,639 .36
783.96
305 .21-

$33 ,728.53

sales of artwork, design and
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(a) Disal lowed nontaxable sales $81159.64
(b) Recurrl,ng expense purchases 646.L2
(c )  F lxed Assetg  305.21

$tr-i59
5. At the hearlng, petl"tl"oner conceded its ltablltty for the taxea

deternlned in (b) and (c) above.

6. The followlng policy effectl"ve June 1, 1983, was used by the Audlt

Divl"slon 1n nakl-ng the revlsions to the orlgl-nal assessment:

t'ledla

The advertislng agency ls reguired to pay approprlate tax on
purchases (artwork, photography, etc.) necessary to prepare a mechanlcal,
layout, etc. and the advertislng agency should coll-ect no tax on the
total  charge to i ts customer.

Printed Materlal

The advertl.sing agency ls requlred to pay apPropriate tax on
purchases of artwork, etc. and collect appropriate tax on the total
cost of the prl-nttng Job to its customer.

The Audit Divislon deternined that seventy-flve percent of the artwork,

deslgns, sketches and 11l-ustrat!"ons produced by petl.tlonerts employees were

used to place advertl.sments Ln publicatlons for eale (nedia adverttstng).

7. Petitloner argued that during the perlod covered by the audlt, there

were no deflnltlve guidelines to follow with respect to the appltcatlon of the

sales tax law to the advertlslng lndustry. Petl-tLoner further argued that the

State changed l"ts lnterpretatton of the taxabtlity of certaln lteus three timeg

after the guldellnes were flrst establlshed. Because of confuslon as to the

actlvltl-es of advertising agenclesr petitloner !f,anted a new audlt for a perLod

after the flnal guidellnes nere ln effect and have the resul.ts of the new audlt

replace the audlt at issue heretn.
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CONCLUSIONS OF LAW

A. That pet l t ioner 's sales of pr inted advert is lng mater ials were subject

to the tax inposed under sectlon ff05(a) of the Tax Law. Petltloner ltaa

requlred to collect tax on the total- seJ-llng prlce of the printed naterials,

includlng any separately stated charges for artwork, deslgn' ll lustrations' etc.

B. That petitioner failed to collect sales tax from lts customers on the

types of charges referred to ln Concluslon of Law t'At', ggjg, and therefore, lt

ls lLable for such tax pursuant to sectlon f133(a) of the Tax Law.

B. That the pet i t ion of Lesly Advert is ing Assoclates, Inc. ls granted to

the extent that the addlt lonaL taxes due are reduced to $9r110.97 (see: Findtng

of Fact "4"r ggpgg, ); the Audit Divislon ls hereby directed to nodlfy the Notice of

Deternination and Denand for Paynent of Sales and Use Taxes Due issued March 20, 1980;

and that,  except as so granted, the pet l t lon ls ln al- l -  other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

DEC 1 3 1985
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