
STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

DLanne B. Lesinski

for Redetermlnation of a Deficlency or RevLsion
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  6  |  I  / 7 9 - 8 / 3 1  / 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng du1-y sworn, deposes and says that he ls an employee
of the State Tax Connlsslon, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the withln not ice of Decislon by
certified mail upon Dlanne B. Leslnski, the petitLoner in the wlthln
proceeding, by enclosing a true copy thereof in a securel-y eealed postpald
wrapper addressed as fol lows:

Dianne B. Lesinski
34 Northern Pkwy.
Buffalo, NY 14225

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further
hereln and that the address
of the pet i t ioner.

Sworn to before me this
75th day of Februaryr 1985.

says that the said addressee ls the petitLoner
set forth on sald lrrapper ls the last known address

ter oat
Law sect ion 174
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February 15, 1985

DLanne B. Leslnski
34 Northern Pkr,ry.
Buffalo, NY 14225

Dear Ms. Leslnski :

Please take notice of the DecisLon of the State Tax Conrmission enclosed
herewlth.

You have now exhausted your right of review at the admlnistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revlert an
adverse declsion by the State Tax Conrmlsslon nay be instltuted only under
Article 78 of the CLvLl- Practice Law and Ru1es, and must be co enced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unlt
Building /i9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TA)( COUMISSION

cc: Taxlng Bureauts Representat lve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

DIAI{NE B. LESINSKI

DECISION

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under ArtlcLes 28 and :
29 of the Tax Law for the Perlod June 1, L979
through August 31, L979. :

Petitloner, Dianne B. Lesinskt, 34 Northern Parkwayr Buffalo, New York,

L4225, filed a petitlon for revlslon of a determinatlon or for refund of eales

and use taxes under Artlcles 28 and. 29 of the Tax Law for the period June 1'

1979 th rough August  31 ,  L979 (F i le  No.  39135) .

A snall clalms hearLng was held before Richard L. I'Ilckham, Hearlng Offlcer,

at the offlces of the State Tax Connlssion, 65 Court Screecr Buffalo, New York'

on September 2L, L984 at 9300 A.M., with alL br lefs to be submltted by October 2L'

f984. Petitioner appeared 3gg se. The Audit Divlslon appeared by John P.

Dugan, Esq. (Deborah Dw5rer, Esq. of counsel).

ISSUE

Whether petitioner ls entltled to a refund of saLes tax pald on the

purchase of a motor home.

FACTS

1. On July 13, L979, petltloner, Dianne B. Lesinskl, entered lnto a sales

contract wlth Sharon Recreation World, Inc. for the purchase of a used 1977

Journey motor home. In accordance with the agreement, the purchase prlce of

the unlt was $17,500.00 on whlch sal-es tax lras calculated and charged in the

auount of $l ,225.00.
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2. On November 17, 1981, petitioner flled with the Audit Dlvlsion an

Applicatlon for Credit or Refund of State and Local Sales or Use Tax cLalmlng

refund of the $1,225.00 sales tax paid. Pet i t ioner grounded her refund clalu

on the basis that the motor home had been purchased for resale under a rental

program with Sharon Recreation World, Inc.

3. On June 11, L982, the Audit Diviston - Central Sales Tax Sectlon -

denied the refund claln of petltloner. The denlal letter sent Ms. Leeinski

stated, in part :

rrTangible personal property purchased exclusively for
rresale or rentalt is excluded from tax pursuant to Sectlon
1101(b)(4)( i )  of  the Tax Law. However,  s lnce your contract
with Sharon Recreatlon lrlorld, Inc. glves you the right to
occupy the motor hone durlng the yeat, lt was not Purchased
exclusiveJ-y for the purpose of rental withln the meanlng of
the Tax Law. tl

4. On or about JuLy 26, L979, petitioner took dellvery of the notor home

purchased from Sharon Recreation WorLd, Inc. Thereaftef,e on June 41 1980 and

March 26, 1981, petitioner entered into motor home nanagement contracts wlth

Sharon Recreatlon World, Inc. and lts successor Rent-A-Re11c, Inc. Each

contract was for a period of one year durlng whlch Sharon Recreation I'lorldr

Inc. or Rent-A-Re1l.c, Inc. had the exclusive right to rent or lease the motor

home owned by Ms. Lesinskl.. Further, the motor home was to remain in the care

or custody of the Lessor for the perlod of the eontract. Paragraph 3 of each

contract speciflcally provided "Owner wiLL be permitted 2 weeks usage durlng

contract term. rl

5. Petltioner maintalns that she purchased the motor home for the sole

purpoee of ralsing lncone through rentals and never used the Dotor home over

the period that the motor vehlcle was owned. Petitloner testlfled that at the

tlme the motor home was delivered she recelved a promotlon at her job as
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pharmacist ln a K-l,lart store which denanded a great deal of her tlme. After

that, a parent took ill and both parents moved in to her home due to their need

for constant care. Due to these events, the notor home was placed ln the

rental program offered by Sharon Recreation World, Inc. and continued by

Rent-A-Re11c, Inc. Sometlme in April 1981 petltloner removed her motor home

from the rental- program, slnce ordinary care was not being exercised by the

l-essor, and stored the vehicle untll seJ-ling lt. A Contract of Sal-e' submitted

subsequent to the hearlngr indicates that the motor home was sold on January 1,

L982.

6. Durlng the perlod petltloner owned t};re 1977 Journey motor homel

records lrere not maintalned to show the miLeage which the motor home traveled

and the name of the party that put the mileage on the motor home.

CONCLUSIONS

A. That section 1f05(a) of the Tax Law lmposes a sales tax uPon the

receipts from every retal l  sal-e of tangible personal property.  Sect lon 1132(c)

provides that for the proper administration of the taxr and to prevent evasion

of the tax lmposed, it sha1l be presumed that all receipts for property of any

type mentioned in subdlvlsion (a) of section eleven hundred five are subJect to

tax untlL the contrary ls establlshed, and the burden of proving that any

recelpt is not taxable thereunder shall be upon the person required to collect

tax, or t,he customer.

B. That petitioner has not shown that the motor home she purchased was

purchased exclusiveJ-y for the purpose of rental. The saLe to petltioner of the

used motor home ie deemed a retail- sal-e subJect to sales tax pursuant to

sectLons f105(a) and 1132(c) of the Tax Law.



C. That the pet i t ion of

denlal- lssued June 11, L982,

DATED: Albanyr New York

FtB 1 5 1985
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Dianne B. Leslnskl ts denled and the refund

ls sustained.

STATE TAX COMMISSION

PRESIDENT
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