
STATE

STATE

OF NEW YORK

TN( COMMISSION

In the Matter of the Pet i t lon
o f

Lanty Corporation

for Redeteroination of a Deflclency or Revtslon
of a Deternlnation or Refund of Sales & Use Tax
under ArtLcl-e 28 & 29 of the Tax Law for the
P e r l o d  6 /  L  / 7 9 - 8 / 3 1 / 8 1 .

AFI'IDAVIT OF }fAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being dul-y sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he ts over 18 years of age, and that on the
7th day of November, 1985, he served the wlthin not lce of Decislon by cert i fLed
rnall upon Lanty CorporatLon, the petitloner in the within proceeding' bY
encl-osing a true copy thereof ln a securely sealed postpaid wrapper addressed
as foll-ows:

Lanty Corporation
194 N.  Bedford  Rd.
Mt .  K isco ,  NY 10549

and by depositLng same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petitloner
hereln and that the address set forth on said nrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
7th day of November, 1985.

pursuant to Tax Law sect ion 774



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Lanty Corporation

for Redeternination of a Deficiency or Revision
of a Det,ernination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6  /  I  /  7 9 - 8 / 3 1 / g r .

State of New York :
s s .  :

County of Albany :

David Parchuck, belng dul-y sworn, deposes
of the State Tax Conrmission, that he is over 18
7th day of November, 1985, he served the within
mai l  upon Richard B. Soscia, thc representat lve
procecding, by enclosing a true copy thereof in
l l rapper addressed as fol lows:

Richard B. Soscla
79 Demarest Ave.
W. Nyack, NY 10994

and says that he is an employee
years of age, and that on the
not ice of Decision by cert l f ied
of the petitloner in the withln
a securely seaLed postpald

AFFIDAVIT OF MAILING

and by deposlting same enclosed ln a postpaid properly addrcssed rrtrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Scrvice withl-n the State of New York.

That deponent further says that the said addrcsaee ls the representatlvc
of the petl"tioner herein and that the addrcss set forth on sald ltrapper ls thc
last known address of the representat lve of the pet l t ioner.

Sworn to before me thls
7th day of November, 1985.

ter oaths
pursuant to Tax Law sectLan L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E I ^ I  Y  O R K  T 2 2 2 7

November 7, 1985

Lanty Corporatlon
194 N.  Bedford  Rd.
Mt. Kisco, NY 10549

Gentlemen, 
.

Please take notice of the Decl"slon of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your rtght of review at the admlnlstrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to revlew an
adverse declston by the State Tax Cornmission may be instltuted onJ-y under
Artlcl-e 78 of the Civil Practice Law and Rules, and must be co'r'-enced ln the
Supreme Court of the State of New York, Al-bany County, withln 4 months from the
date of this not l -ce.

Inquiries concerning the computatlon of tax due or refund allowcd ln accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Finance
Law Burcau - Litigation Unit
Buil-ding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive
Richard B. Soscl,a
79 Demarest Ave.
W. Nyack, NY 10994
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In The Matter of the PetitLon

o f DECISION

LA}ITY CORPOMTION

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod June I, L979
through November 30, 1981.

Pet l t loner,  Lanty Corporat ion, 194 North Bedford Road, Mt.  Klsco, New York

10549 flled a petltlon for revlglon of a deternlnatlon or for refund of sales

and use taxes under Artl-cLes 28 and 29 of the Tax Law for the period June I'

1979 th rough November  30 ,  1981 (F t le  No.  41107) .

A hearing was held before Arthur Johnson, Hearing Offlcer, at the offlcee

of the State Tax Conrmlsslon, Two Worl-d Trade Center, New York, New York on

M a y  8 ,  1 9 8 5  a t  1 : 1 5  p n .

Pet l t ioner appeared by Rlchard B. Soscia, C.P.A. The Audlt  Divls lon

appeared by John P. Dugan, Esg. (Joseph Pinto, Esq.,  of  counsel) .

ISSUE

Whether the Audlt Dlvlsion properly deternlned addltional eales taxes due

based on thlrd party ver l f lcatLon of pet l t lonerts purchases.

FINDINGS OF FACT

1. Pet i t ioner,  Lanty Corporat l -on ("Lantyrr) ,  operated a B.P. gasol lne

stat ion.

2. By letter dated June 11, 1982, the Audlt Dl"vislon made a request for

Lantyfs fl.nancl-al records and books ln order to conduct a fleld audlt. This

request nas renelred by telephone on August 11, 1982 and August 16, L982. The

petltloner falled to provide the requested records.
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3. In September, 1982, the Audit Divlslon went forward wlth an audit

based upon third party verifl"catlon, i.e. purchase records obtained from

Lantyrs supplier of gasoline. At that tl"ne, Lanty rras no longer dolng businees

but the Audl"t Divisl"on was not aware of when Lanty began business. The suppller

furnished purchase records for the period September 1, 1980 through November

30, 198I.  The records pr ior to thls perlod were deetroyed by f l re.

The gaLlons of gasoline purchased were categottzed by grade of gaeoIlne.

The average retall markup for each grade was then applied to the ntrmber of

gaLLons to cal-culate Lantyts gross prof i ts for the perl"od. The gross prof l ts

were added to the cost of purchases and after deducting the State gasol-l.ne tax,

arr lved at taxable sales of $1 19251033.03 for the period September 1, 1980

through November 30, 1981. Lanty reported taxable sales of $9071427.00 for the

sane perlodr leaving addit lonal taxable sales of $1r017r606.03 or an increase

of 112.1.4 percent.  Sales were est iuated for the period for which no purchase

records were aval-lable (June 1, L979 to August 31, 1980) based on the same sales

conputed for the comparable quarter ln 1981. The combined addltlonal taxable

sa l -es  amounted to  $3 ,2341837.50  wt th  tax  due thereon o f  $1611937.30 .

4. On Septenbet 20, L982, the Audit Dl-vl.sion lssued a Notice of Determination

and Demand for Pa5rment of Sales and Use Taxes Due to Lanty Corp. for the perlod

June 1, 1979 through November 30, 1981. The not ice asseased a tax due of

$161,937.3O pLus  pena l ty  o f  $37,733.04  and ln te res t  o f  $43,832.07  fo r  a  to ta l

of $243,5O2.4L. On the same date a notlce for an identlcal amount was lseued

against Anthony Wallace individualJ,y and as an offtcer of Lanty.

5. Subsequent to the issuance of the notlcer petl"tl.oner submitted to the

Audlt Divlsion a lease betlreen Spain O11 Corporation and Lanty Corporatlon

which showed that Lanty operated the gasolLne statlon from October 1, 1980
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to Septenber 15, 1981. Based on the period of the l -ease, the Audlt  DLvislon

rev lsed the  l lab i l i t y  to  $5L,075.72 .

6. Lanty maintained no purchase invoLces or records to verl-fy l"ts gasollne

purchases. Furthermore, no saLes Journals,  ledgers or gales receipts were

kept. At the hearingr petitioner submltted a l-edger sheet purporting to

sumnrize lts monthly gasoline sales, taxabLe sales and tax due. This summary

was said to be based upon deposits of cash recel-pts made to Lantyrs bank

account. The petitloner asserted the adequacy of thl"s record for the purpose

of eet lmating l ts tax l l -abi l l ty.

7. Petttloner argued that the l-edger cards provided by Lantyrs suppller

and used by the Audlt Dtvl-sion as a record of Lantyts purchases \tere unreliable

unless substant iated against the suppl ierrs del l -very receipts.  Lanty offered

ln evldence an affldavlt slgned by Wllliam Kerrigan, Manager of Operatlone of

Lantyrs suppl ier,  stat ing that based on his personal knowledge of Lantyfs

buslness operat lons, t t the receipts used to assesa the addit l "onal tax Llab111ty

were grossly overstated.rr Thls overstatement was attributed to mlstakes nade

by the supplier in posting the ledger cards.

CONCLUSIONS OF LAW

A. That sectl.on 1135 of the Tax Law requlres every person requLred to

collect tax to maintain records of every sale and to make such records availabLe

to the State for audl-t purposes. I' lhen records whlch would enable the Audit

Division to determine the petltlonerrs exact sales tax llablll.ty are unavallable

or insuf f icient, the Audit Dl-vl-sion nay properly estlnate the taxes due on the

basis of external indl-ces lncludlng third party verlficatlon pursuant t,o

sect lon 1138(a) of the Tax Law. (Matter of  Meyer v.  Stale Tax
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Coumiss ion ,  61  A.D,2d,  223) ,

B. That Lanty kept no records from which it would have been possl"ble to

verl fy i ts taxable sales receipts;  accordingly,  the Audlt  DLvislon resorted to

a nethod reasonably calculated to reflect the taxes due. Lanty falled to carry

its burden of demonstratlng by clear and convincing evLdence that the nethod of

audit or the amount of tax assessed lras erroneous (Matter of Convissar v. State

Tax Coqqr iss ion ,  69  A.D.2d 929) .

C. That Lanty began doing buslness on October 1, 1980 and ceased dolng

business on September 15, 1981; therefore Lantyrs tax l iabl l l ty is reduced to

$ 5 1 , 0 7 5  . 7 2 .

D. That the petition of Lanty corporation is granted to the extent

lndl-cated in Conclusion of Law "C"; that the Audit  Dlvis ion is hereby directed

to modlfy the Notice of Determinatlon and Demand for Payment of Sales and Use

Taxes Due issued Septenber 20, L982; and that, except as so granted, the petition

ls in al l  other respects denled.

DATED: Albany, New York

Nov 0 ? 1985
STATE TN( COMMISSION

PRESIDENT
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Novernber 7, 1985

Lanty Corporation
194 N.  Bedford  Rd.
Mt. Kisco, NY L0549

Gentlemen:

Please take notice of the Decislon of the State Tax Cornrnisslon enclosed
hcrewith.

You have now exhausted your rtght of review at the adnlnistratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to reviel t  an
adverse declsion by the Statc Tax Conmissl-on nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany Countyr wl-thin 4 months from the
date of this not lce.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with this dectslon nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigatlon Unit
Bui lding / f  9,  State Canpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yourst

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Rlchard B. Soscla
79 Demarest Ave.
lJ.  Nyack, NY 10994
Taxing Bureaurs Representat ive

c c :



STATE OF NEW YORK

STATE TAX COM!4ISSION

In The Matter of the Pet i t lon

o f

LANTY CORPORATION

for Revislon of a Deternlnation or for
of Sales and Uee Taxes under ArticLee
29 of the Tax Law for the Perlod June
through November 30, 1981.

DECISION

Refund
28 and
1 ,  L979

Petl . t ioner,  Lanty CorporatLon, 194 North Bedford Road, Mt.  Klsco'  New York

f0549 f l l -ed a pet i t ion for revision of a determlnat lon or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the period June 1,

1979 th rough November  30 ,  1981 (F i le  No.  41107) ,

A hearing was held before Arthur Johnson, Itearlng Offlcer, at the officee

of the State Tax Conrmisslon, Two l{orld Trade Center, New York, New York on

M a y  8 ,  1 9 8 5  a t  1 : I 5  p n .

Pet i t ioner appeared by Richard B. Soscl,a,  C.P.A. The Audit  Dlvl .s i .on

appeared by John P. Dugan, Esq. (Joseph Plnto, Esq.,  of  counsel) .

ISSUE

Whether the Audtt Dlvlslon properly deternined addltlonal sales taxes due

based on third party ver i f icat lon of pet i t ionerts purchases.

FINDINGS OF FACT

1. Pet l , t loner,  Lanty Corporat lon ("Lanty"),  operated a B.P. gasol lne

statton.

2. By lettbr dated June I l, Ig82, the Audit Dlvlslon made a request for

Lantyts flnancial records and books in order to conduct a fiel-d audlt. Thle

request rras renewed by telephone on August 11, 1982 ar.d' August 16, L982, The

pet i t ioner fal led to provtde the requested records.
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3. In September, L982, the Audlt Dl.vision went forward wl"th an audlt

based upon third party verificatl"on, i.e. purchase records obtalned from

Lantyrs suppller of gasollne. At that tl,me, Lanty nas no longer dol"ng businees

but the Audit Divisl,on was not alrare of when Lanty began buslness. The suppll.er

furnlshed purchase recorde for the period Septenber 1, 1980 through November

30'  1981. The records pr lor to thls perlod were destroyed by f i re.

The gallons of gasoJ-lne purchased nere categottzed by grade of gaeoline.

The average retal.l markup for each grade was then applied to the number of

gallons to calcul-ate Lantyts gross proflts for the perl"od. The gross proflts

were added to the cost of purchases and after deductl.ng the State gasoline tax,

arr ived at taxabLe sales of $t  1925,033.03 for the perlod Septeuber l ,  1980

through November 30, 1981. Lanty reported taxable salee of $9071427.O0 for the

same period, Leaving addlt lonal-  taxable sales of $110171606.03 or an l .ncrease

of 112.14 percent.  SaLes nere est l"mated for the perlod for whlch no purchase

records were available (June 1, 1979 to August 31, f980) based on the same sales

computed for the comparabl-e quarter in 1981. The comblned addltional taxable

sales amounted to $3,234,837.50 with tax due thereon of $1611937.30.

4. On September 20, L982, the Audlt Divislon tssued a Notlce of Determlnatlon

and Demand for Payment of SaLes and Use Taxes Due to Lanty Corp. for the perlod

June 1, L979 through November 30, 1981. The notice aasessed a tax due of

$161,937.30  p lus  pena l ty  o f  $37,733.A4 and ln te res t  o f  $431832.07  fo r  a  to ta l

of $243 r5O2.4L. On the same date a notlee for an ldentical anount was lssued

against, Anthony Wallace lndl"vl-dually and as an of f icet of Lanty.

5. Subsequent to the issuance of the noticer petltl"oner submitted to the

Audit. Dlvision a lease between Spal"n 011 Corporatl"on and Lanty Corporatlon

which showed that Lanty operat,ed the gasollne statl-on from October l' 1980
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to September 15, 1981. Based on the perlod of the leaser the Audtt  Dlvleion

rev lsed the  l iab l l i t y  to  $5L,075.72 .

6. Lanty matntalned no purehase lnvoices or records to verify lts gasoLlne

purchases. Furthermore, no sales Journals, ledgers or sales receipts ltere

kept. At the hearingr petltioner subnitted a ledger sheet purporting to

sunmarize its monthly gasollne sales, taxable sales and tax due. This eumary

was said to be based upon deposits of cash recelpts nade to Lantyrs bank

account. The petitloner asserted the adequacy of thls record for the purpose

of est imating i ts tax l labi l t ty.

7. Petltloner argued that the ledger cards provided by Lantyrs suppller

and used by the Audlt Divislon aa a record of Lantyrs purchasea ltere unrellable

unless substant lated agalnst the suppl ierfs del l .very receipts.  Lanty offered

in evidence an affldavtt slgned by Wllllaur Kerrigan, l.lanager of Operations of

Lantyrs suppl ier,  stat ing that based on his personal knowledge of Lantyrs

business operat ions, " the recelpts used to assess the addlt lonal tax l tabl l l ty

rrere grossLy overstated.rt Thls overstatement was attributed to ml"stakes made

by the suppl-J"er ln postlng the ledger cards.

CONCLUSIONS OF LAW

A. That section 1135 of the T4x Law requires every Person required to

collect tax to maintaln records of every sale and to make such records avallable

to the State for audlt purposes. When records whlch would enable the Audit

Dlvlsion to determine the petltionerr6 exact sales tax llabllity are unavallable

or l-nsufficient, the Audit Dl-vl-sion nay properJ-y estlmate the taxes due on the

basl-s of external indiees incLuding thlrd party verlfication pursuant to

sect lon 1138(a) of the Tax Law. (Matter of  Meyer v.  State Tax
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Commlssl"on, 61 A.D.2d 223).

B. That Lanty kept no records from whlch it would have been posslble to

verify its taxable sales receipts; accordingly, the Audit Dl-vislon resorted to

a method reasonably calculated to reflect the taxes due. Lanty failed to carry

its burden of demonstrating by clear and convincing evidence that the method of

audit or the amount of tax assessed stas erroneous (Matter of ConvLssar v. State

Tax Conmission, 69 A.D.2d 929).

C. That Lanty began doing business on October l, 1980 and ceased doing

business on Septenber 15, 1981; therefore Lantyrs tax l labiJ-t ty ls reduced to

$5r  ,075  .72 .

D. That the petitlon of Lanty Corporat,lon ls granted to the extent

indlcated in Conclusion of Law "C'r; that the Audlt DLvision is hereby dl"rected

to nodlfy the Notice of Determination and Demand for Paynent of Sales and Use

Taxes Due lssued Septenber 20, L982; and that, except as so grantedr the Petltlon

ls ln al- l  other respects denied.

DATED: Albany, New York

N0v 0 ? tggs
STATE TAJ( COMMISSION

PRESIDENT

C\\
QsN---.-




