
STATE OF

STATE TN(

NEW YORK

COMMISSION

In the Matter of the Petl.tl"on
o f

Lamco 011 Co.

for Revision of Determlnatlons or for Refunds of
Sales and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Periods December 1, L978
through November 30, 1979 and March 1, f980
through August 31, L982.

AFFIDAVIT OF MAILING
In the Matter of the Petitlon

o f
Mary A. Conkl-ln (Martallce Conkl-ln)

Officer of Lamco Oil Conpany

for Revision of a Determinatlon or for Refund of
SaLes and Use Taxes under ArticLes 28 and 29 of
the Tax Law for the Period March 1, 1980 through
August 31, 1982.

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he Ls over 18 years of age, and that on the
21st day of August,  1985, he eerved the wlthin not lce of Decl"sion by cert i fLed
mail upon Lamco Ol1 Co., the petLtloner l-n the lrithln proceedl-ng' bI encloslng
a true copy thereof in a securely sealed postpald wrapper addreeeed as follows:

Lamco 0i1 Co.
48 North Road
Poughkeepsie, NY 12601

and by deposltlng same encl-osed in a postpald properly addressed wrapper ln a
post offlce under the exclusl.ve care and custody of the Unlted States Poetal
Service within the State of New York.
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Afftdavlt of Malltng

That deponent further says
herein and that the address set
of the pet l" t ioner.

Sworn to before me thl.s
21s t  day  o f  August ,  1985.

addressee ls the petitioner
wrapper ls the last known addrese

that the
forth on

sal"d
saLd

lnistdr oaths
Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Lamco OtL Co.

for Revl"sion of Determinations or for Refunds of :
SaLes and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perlods December 1., 1978 :
through November 30, 1979 and March 1, 1980
through August, 31, L982. :

AFFIDAVIT OF MAILING
In the Matter of the PetitLon :

o f
Mary A. ConkLln (Marlallce Conkll"n) :

Offlcer of Lamco 011 Conpany
:

for Revlslon of a Determinat,ion or for Refund of
Sales and Use Taxes under Articles 28 and 29 of :
the Tax Law for the Perl"od March 1, 1980 through
August  31 ,  1982.  :

State of New York :
s a .  :

County of Albany :

Davld Parchuck, belng duJ-y sworn, deposes and says that he ls an employee
of the State Tax Coml"sslon, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the wlthln not lce of Decisl-on by cert l " f led
mal-1 upon Raynond NI. Pezzo, the repreaentatlve of the petltloners ln the withLn
proceedl.nB, by enclosing a true copy thereof in a securely sealed postpald
rrrrapper addresged as follows:

Raynond NI. Pezzo
276 Main Mall-
Poughkeepsie, NY L26Ol

and by depositlng same enclosed in a postpaid properJ-y addressed wrapper l.n a
post offlce under the excluslve care and custody of the United States Postal
Servl"ce wlthln the State of New York.
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Affidavit of Mailing

That deponent further says that the said addressee is the representatLve
of the petl"tl"oner hereln and that the address set forth on sald ltrapper ls the
last known address of the representative of the petittoner.

Sworn to before ne thls
2Lst day of August,  1985.

inister oaths
pursuant to Tax Law sectlon 1,74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

August  21,  1985

Lamco Oi l  Co.
48 North Road
Poughkeepsie, NY 12601

Gentlemen:

Please take notlce of the Declsion of the State Tax Connnlsslon encloeed
herewith.

You have now exhausted your right of review at the adnlnl-strative l-evel.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceeding in court to revlew an
adverse decislon by the State Tax Connlssion may be lnstituted only under
Article 78 of the Civil Practice Law and Rules, and must be conrnenced in the
Suprene Court of the St,ate of New York, Albany Countyr withln 4 months from the
date of this not ice.

Inqulries concernlng the computation of tax due or refund allowed ln accordance
with this declslon may be addressed t,o:

NYS Dept. TaxatLon and Finance
Law Bureau - Litlgation Unl"t
Bulldlng il9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t ioner t  s Representat ive
Raynond NI. Pezzo
276 Main Mall
Poughkeepsle, NY L2601
Taxing Bureauts Representative

c c :



STATE

STATE

OF NEW YORK

TN( COMMISSION

In the Matter of the Petition
o f

Lamco 0i1 Co.

for Revlsion of Determinations or for Refunds of
Salee and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Perlods December I, L978
through November 30, L979 and March 1, 1980
through August 31, L982.

AFFIDAVIT OF MAILING
In the Matter of the Petitl"on

of
Mary A. Conklln (Marlallce Conklln)

Officer of Lamco 011 Cornpany

for Revlsion of a Determination or for Refund of
Sales and Use Taxes under Art,lc1es 28 and 29 ot
the Tax Law for the Period March 1, 1980 through
August 31, 1982.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he le an employee
of the State Tax Cornmlssion, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Declsion by certLf led
mall upon Mary A. Conklin (Mariallce ConkLln), Offlcer of Lamco O11 Co., the
petitioner in the withln proceedl-ng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Mary A. Conklin
Offlcer of Lamco
48 North Road
Poughkeepsie' NY

(Marial-ice Conkll,n)
011-  Co.

L260T

and by depositl-ng same encl-osed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Servlce wLthln the State of New York.
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That deponent further says
hereln and that the address set
of the pet l t ioner.

sworn to before ne this
21s t  day  o f  August ,  1985. '

Lzed to inlster oaths
pursuant to Tdx Law secti.on 174

addressee l.s the petitloner
lrrapper ls the laet kno$n addrees

that the
forth on
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said
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August  21,  1985

Mary A. Conklln (Marlalice Conklln)
Off icer of Lamco 0i1 Co.
48 North Road
Poughkeepsie, NII L260L

Dear Ms. Conkl in:

Please take notlce of the Decislon of the State Tax Conmlssion enclosed
herewlth.

You have now exhausted your right of revlew at the admi.nistrative level.
Pursuant to sectlon(s) 1138 of the Tax Lawi a proceeding ln court to revlett an
adverse declsion by the State Tax Conrmissl"on nay be lnstltuted only under
Article 78 of the Clvll Practlce Law and Rul-ee, and must be comenced ln the
Supreme Court of the State of New York, Albany County, withl-n 4 months from the
date of thls not ice.

Inqul"rles concernl-ng the computation of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigation Unit
Buildlng /i9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petltloner I s Representative
Raynond 14,. Pezzo
276 Main Mall
Poughkeepsie, NY 1260L
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitions

o f

LAMCO OIL COMPANY

for Revision of Determinatlons or for Refunds
of Sales and Use Taxes under Artlcl-es 28 and 29
of the Tax Law for the Periods December 1, 1978
through November 30, 1979 and March 1, 1980
through August 31, 1982.

DECISION

In the Matter of the Pet l t lon

o f

MARY A. CONKLIN (Marial-ice Conklin)
OFFICER OF LAMCO OIL COMPAIiIY

for Revlslon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, 1980
through August 31, 1982.

Petltloner, Lamco 011 Conpany, 48 North Road, Poughkeepsle, New York

L26OL, f l led pet i t ions for revlsion of determinat ions or for refunds of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlods Deeember 1,

1978 through November 30, L979 and March 1, 1980 through August 31, 1982 (Fi I-e

Nos. 41172, 42L68, 42867 and 46127)

Petltioner, Mary A. Conklin (Marialice Conkl-in), 48 North Road, Poughkeepsie,

New York 12601, f i led a pet i t ion for revisl .on of a determlnat lon or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

March 1, 1980 through August 31'  1982 (Fl le No. 46L28).

A formal hearlng was conmenced before Dennls M. GaLllher, Ilearing Offlcer,

at the off ices of the State Tax Comission, Bui lding /19, State 0ff lce Campus,
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Albany, New York, on November 2, 1984 at.1:15 P.M., and was cont inued to

conclusion before the same Hearing Offlcer at the same location on January 7'

1985 at 10:00 A.t{ . ,  with al- l -  br iefs to be submitted by Aprl l  8,  1985. Pet l t loners

appeared by Pezzo, Vergi l is,  Stenger & Wal lace, Esgs. (RaynondlI .  Pezzo, Eeq.r

of counsel) .  The Audlt  Dlvis ion appeared by John P. Dugan, Esq. (Janes Del la

Por t ,a ,  Esq. ,  o f  counse l ) .

ISSUES

I. tr{hether the Audit Dlvislon properl-y lssued certaln assesaments (specl-

f lcal ly numbered 5820319041A, S820924009A and S8212f7020A) agalnst pet i t ioner

Lamco 011 Conpany.

II. Whether petitloner Lamco Oil Conpany has substantlated the assertlon

that third party data rel-atlng to purchases of gasollne, as relled upon by the

Audtt Divislon' was lnaccurate.

I I I .  Whether a fraud penalty for the perlod September 1, 1979 through

November 30, 1979 was properly assessed against petitioner Lamco O11 Conpany.

IV. Whether petitioner Mary A. Conkl-ln (Marialice ConkLln) ls 1labl-e for

any sales tax owed by petltloner Lamco Oil Conpany for the perlod March 1, 1980

through August 31, L982.

FINDINGS OF FACT

1. Durlng the periods at, issuer petltioner Lamco O11 Conpany ("Lamco")

was engaged ln the buslness of selllng petroleum products, incl-udlng fueL o11

and gasol ine. On Septenber 1, I978, a Cert i f lcate of Conduct lng Buelness Under

an Assumed Name ("dlbla cert i f icater ' )  was f l led with the Dutchess County Clerk'

stating that Marlalice Conklin lntended to conduct business under the name
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Lamco 0i1 Conpany. This d/b/a cert l f icate bore the slgnature of pet i t ioner

MarLalice Conklin. 
l

2.  On September 15, 1978, the Audit  DlvisLon (Sales Tax Bureau) received

for f i l ing a hand pr inted sales tax Cert i fLcate of Reglstrat lon for Lamco 011

Company, indicating that Lamco had commenced doing buslness ln New York State

on September 5, L978, and that l"larialice Conkl-in was Lamcots owner. The Audit

Dlvls lon asslgned Vendor Ident i f icat ion Number r fNY 8166697" to Lamco.

3. By a memorandum dated September 16, 1981, the Audlt  Dlvis ionrs Albany

Central  Off ice advised i ts Kingston off ice to conduct an audlt  of  Lamco 011

Company. This let ter provided, in relevant part ,  as fol lows:

r ' [P]rel ininary invest igat ion of this vendorts suppl ier,  Mld Val ley
Oi l  Co. ,  Inc . ,  ind ica tes  tha t  dur ing  the  per iod  ended May 31 ,  1980,
the vendorfs purchases total led 85r006 gal- lons whlch shouLd yleJ-d
taxable sales of an est imated $106r257.00. The vendorts tax return
fo r  per iod  ended May 31 ,  1980 ind ica tes  taxab le  sa les  o f  $2 ,972.0O.
It  appears that the vendorrs sales are substant ial ly under reported."

4. On November L2, 1981, the Audit  Divis ion issued a l -et ter to Lamco

advising that a sales tax f ie ld audit  of  Lamcors records was scheduled for

December 8, 1981. The Audit  Divis ion was thereafter advised that Lamcots

records were ln the possession of the companyts accountant '  one Mlchael

,
I.Iorona.' An audit appolntment letter glvlng notlce of the scheduled

December 8, 1981 audlt  date, rras accordingly sent to Mr. l lorona. On Decembet 4,

"Marlalice" ConklLn also appears as rrMary Al-ice" ConkLin. The dlstlnction
in spelling as reflected on various documents lilas not clarlfled.

A Power of Attorney forn appointing Mr. Worona as attorney, dated
Itlarct. 22, 1982 and signed by Willlan Conkl-in, was received by the Audlt
Divis lon on Apri l  19, 1982 (see Exhibi t  "T").
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1981, Mr. Worona requested a postponement of the audit to January 6' L982. In

early January, 1982, Mr. I{11-11an Conklin (petltloner Mariallce Conkllnfs

husband) telephoned the Audlt Divislon on behalf of Lamco and requested that

the Januat! 6, 1982 audit appointment be rescheduled for January 20, L982. On

January 16, 1982, Mr. l,Iorona requested a further postponement of the scheduled

January 20, 1982 audit  appointment.

5. 0n or about February 11, L982, the Audlt Dlvislon nrote to Mid Valley

O11 Conpany (r'1"11d Val-ley"), one of Lamcors suppliers, requestLng that Mid

Valley, as a third party, provide lnformatlon concernlng gallonage and dolLar

amounts of its sales of petrol-eun products to Lamco.

6. By a letter dated February 22, 1982, the Audlt Dlvision advleed Lamco

that the field audit was rescheduled to March 29, 1982, that consent forme

extendl.ng the period of llmltatlon on aasessment were enclosed and that fal.lure

to execute and return such forms by March 15, 1982 wouLd result tn the lssuance

of an estlmated assessment. The consent forms were not executed or returned.

7. On March 18, 1982, the Audlt  Divis ion lssued to Lamco a Not ice of

DetermLnatlon and Demand for Payment of SaLes and Use Taxes Due (Notlce No.

5820319041A) for the period December 1, 1978 through May 31, 1979 ln the amount

of $121254.04, pLus penalty and lnterest.  Thls assessment was lssued due to

Lamcofs failure to make lts records avallable for audit, notwithstanding the

above-detailed requests therefor, and its unwillingness to extend the period of

l-initatlon for assessment. Tax asserted due per this assessment was based on

third party information concerning Lamcors purchases of gasoline during the

assessuent period (see Flnding of Fact r '3") .

8.  On Apri l  19, 1982, the Audlt  Dlvis lonfs audltors met with ! [1111an

Conkl-ln at Lamcors place of business. During this meeting, Mr. Conklln showed
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the audltors a saLes Journal, but requested that the Journal be revlewed at the

offices of Lamco's accountant, !1r. Irlorona. On May 10, L982, Mr. Conklin agreed

to an audlt appolntment for June 9, L982, and lndicated that he should have

Lamcors records from Mr. Worona by such date.

9. On June 9, L982, the Audlt  Dlvls lonrs auditors met wlth Mr. Conkl ln '

who advLsed that al-L of Lamcors records were wlth Mr. I,lorona. The audltors

then met with Mr. hlorona, who stated that Lamco dld not malntaln a sales

journal. Mr. Worona also stated that he had not prepared sales tax returns for

Lamco subsequent to Novenber 1980, or income tax returns for the Conkl-lns for

the years 1978 through 1982, because he thought that Lamco was grossLy under-

statl.ng lts receipts. During thls meeting, Mr. Worona furnlshed the examlnere

wlth bank statements and some sales invoices pertaining to Lamco.

10. On July 8, L982, Mr. Worona requested by phone that an audlt appolntnent

scheduled for Jul-y 13 and 14 be postponed untll the end of July. The reason

glven for the requested postponement was that Mr. Conkll.n had not furnl.shed

Mr. llorona with necessary records. The audl.tors did not grant this request for

postponement.

11. On July 12, 1982, the auditors recelved some l in i ted records, Lncludlng

meter sl lps for Decenber,  1981 and a l ist  of  Lamcors customers. Requeets for

lnfornation were tssued by the Audit Dlvlsion to Lamcors suppliers and customers.

It was asserted on behaLf of Lamco that some of its fuel. oil sales were taxable,

but that all gasoline sal-es were for resale. No resale certl.flcates were among

the records made avallable to the audl.tors

12. 0n Septernber 20, 1982, the Audlt DLvlslon lssued a Notlce of Deterufna-

tion and Demand for Paynent of Sal-es and Use Taxes Due (Notlce No. 5820924009A)

to Lamco asserting sales tax due for the period June L, 1979 through August 31,
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1979 ln the amount of $20,000.00r plus penaLty and interest.  The amount due

per this assessment was estimated because neither Lamco nor Mr. Worona had

furnlshed the records necessary to conduct a detaLled audit .

13. On Decenber \6, 7982, the Audtrt Dlvl.slon issued a Notice of Determlnation

and Demand for Palment of Sal-es and Use Taxes Due (Notice No. S82LZL7020A) to

Lamco, asserting sales tax due for the perilod September 1, L979 thtough Novenber 30'

1979 ln the amount of $20,000.00, plus fraud penalty [Tax Law S1145(a)(2)]  and

lnterest. The tax due per thls assessment, nas agaln estlmated because adequate

records for the period had not been made available for audlt.

L4. On May 20, 1983, the Audlt  Divls ion issued a Not lce of Determlnat lon

and Demand for Payment of Sales and Use Taxes Due (Notlce No. 5830520005A) to

Lamco, asserting sal-es tax due for the period llarch 1, 1980 through August 31,

1982 Ln the amount of $103,5L4.02, pl-us penalty and lnterest.  On the sane

date, a Notice of Determination and Demand for Payment of Sal-es and Use Taxeg

Due (Notlce No. 5830520004A) was lssued to Mary Al1ce Conklin as an Officer of

Lamco 011 Conpany, asserting liabllity agalnst Mrs. ConkLl.n as a person resPon-

slble for sales tax due fron Lamco for the period March 1, 1980 through Auguet 31,

1982 ln the amount of $103,514.02, pl-us penalty and lnterest.  The tax asserted

due per these assesaments consisted of four components: sales tax col l"ected

but not remit ted on sales of fuel  oLl  for the period March 1, 1980 through

November 30, 1980; unreported sales of fuel  oi l ;  unreported sales of kerosene;

and unreported sales of gasol l . rer 8s fol lows:

(a) tax coll-ected but not remltted: the auditors reviewed Lamcots

fuel oi l  sales invoices for the period March 1, 1980 through May 31'  1980.

While 57 numbered lnvolces for thls period were mLssing, the auditors determined

from the existing involces that Lamco had colLected sales tax on fuel- olL sales
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for thts period ln the amount of $882.82, but had remlt ted tax of only $118.88.

The auditors projected the resultant error rat io for this perlod to the period

June I, 1980 through November 30, 1980, yieldlng tax due in the amount of

$ 3 ,  1 8 9  . 7 4 .

(b) unreported fuel o11 and kerosene sales: the auditors conducted a

markup audit of Lamcofs fuel- oil sales and kerosene sales for the perlod

December 1, 1980 through February 28, 1982. Information concernLng Lamcors

purchases was derived from two sourcesl Lamcors suppl iers and Lamcors check

disbursements journaL. A markup of 16.23 percent on fuel  ol l -  and 10.28 percent

on kerosene \f,as obtal.ned from a review of sales tnvoices for December, 1.981.

Audlted sales for the perlod December 1, 1980 to February 28, 1982 were'  based

on the foregolng markups, computed to be $1,146,126.00. AppJ-icat lon of the

various tax rates per jur isdict ion (determined from the lnvoices),  y ielded tax

d u e  o f  $ 2 0 , 0 4 2 . 9 0 .

(c) unreported gasol ine sales: the auditors also conducted a markup

audit  on Lamcors sales of gasol ine. The auditors received data dLrect ly from

three gasol lne wholesalers, Queen CLty, Mid Va1ley and Tarr icone, as to the

amount of gasoline purchased by Lamco. Data on sales of gasoline to Lamco by the

Power Test Corporatlon were obtained via a computer printout of Lnformation on

file wlth the Albany office of the Audit Divislon. This third party informatlon

regatding purchases revealed an average purchase pr lce of $1.166 per gal lon

while gasoline sales invoices submitted by Lanco revealed an average selling

price of $t .182 per gal lon, y ieldlng a markup of 1.37 percent.  Thls markuP rtas

applted to gasol lne purchased by Lamco between March 1, 1980 and August 31,

1982,  resu l t lng  in  gaso l ine  sa les  o f  $1 ,577,261.00  and tax  due o f  $80,281.38 .
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15. The auditors noted that given the comparatlvely J-ow markup on gasoline

sales, Lamco may have only been charging a delivery fee to lts customers.

Accordingly, during the course of the audl-t, the auditors requested coples of

any resale certl"flcates received by Lamco. No such certiflcates were furnlshed

during the audl"t. Ilowever, subsequent to the audit, a number of resaLe certLfl-

cates were submitted by Lamco. Upon review, three of these certiftcatea ltete

accepted by the auditors.3 The balance of the cert i f icates were reJected based

on one or more of the foJ-l-owlng def ects:

a) the certiflcates \ilere unsigned, and/or undated, and/or dld not

contain a vendor ID number;

b) there was no lndication from sales l-nvolces or any of Lamcors

other records made aval"lable that the entity llsted on the

certificate purchased gasollne from Lamco, or had done buslness

with Lanco;

The cert l f icates accepted by the audl"tors rrere:

Joe's Apple Val ley Sunoco
Dover Service Center
Ctazy Carml"ne I s Auto Service

Although these certificates rrere accepted, there does not appear from the
record to have been any adJustment to the def ic iency ( i .e.  a reduct ion of
taxable sales and tax due) based on sales to these vendors.
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c) the certifLcates, although otherwise complete contalned a vendor

ID number which upon computer crosscheck dld not exist on the

Aud i t  D lv ls lon 's  records .4

16. Sales tax returns were f l led on behalf  of  Lamco as fol lows:

PERIOD DATE FILED

L2 lL l78  -  2128 /79
3 /1 /7e  -  5 /31 /7e
6 l r l7e  -  8 l3 t l79
e lL l79  -  L r l30 l79

L2 / t179  -  2 l28 l80
3 lL /80  -  5 l3L l80
6 lL l8o  -  8 /31 /80
e lL l80  -  l 1 /30 /80

3 l14 l7e
12/31 /80

no return flled
12l3Ll80
L2 l31  180
12l3r l80
L2l3rl80
L2l3Ll80

No returns were f lLed for per iods after November 30, 1980. I t  appears that

all of the above returns were signed elther by Mr. Wllllan Conklln or by

Mr. MlchaeL Worona. One return pertaining to a pr ior per iod (September 1'  1978

through November 30, 1978) was signed by Mre. Conklin.

L7. Mrs. Conklin gave birth to the Conkl-lnsr fifth chl1d between the two

hearlng dates. Mrs. Conklin dld not appear personally and give testlmony on

either hearing date.

18. Lamco Oil Conpany, Inc. was incorporated ln New York State on or about

November 26, L979. Its sole J.ncorporator rilas one Sharon KlethLey. Service of

proceas \f,as to be dellvered to M & W Management, Inc., a corporat,lon owned by

The cert i f lcates rejected because the I .D. numbers thereon dld not exist
when checked to Audit Dlvislon records were:

-  T .  J .  !1ob11
- Frank Sorbel-Lo Farms
- Jlmrs Anoco
- C & V S e r v i c e C e n t e r
- Marinerrs llarbor
- RedLrs Garage
- Marbell Texaco
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Mr. Worona. Lamcors Cert i f lcate of Incorporat l .on lndlcates the authorlzat l .on

of 200 shares of no-par value stock. The nlnutes of the organizatlonal- meetLng

of Lamco 011 Conpany, Inc. were signed ln blank by the sole lncorporator. The

spaces for dlrectorsr names in the minutes of sald meeting were left blank and

never fil-led ln. No directors or offlcers were appolnted or elected, nor was

any stock ever l.ssued. Mr. ConklLn was not lnvolved ln the lncorporation

process. He never attended any corporate meetl.ngs nor does it appear any such

meetings rrere ever held. He dld assume use of the titl-e rrPresldentr'.

19. Untll the above-noted incorporatlon, the business rtas operated easen-

tlally as a partnershlp by Mr. Conkl-in and one Joseph LaManna. llr. Irlorona ltas

Lamcors accountant from the outset. It was at the urglng of !1r. Worona and

Mr. LaManna that Lauco was tncorporated. Prlor to lncorporatlon and for some

tiue thereafter, Mr. LaManna and Mr. Worona handLed the financlal aspects of

the buslness, while Mr. Conklln drove the dellvery truck and also lnstalled

furnaces and repaired o11 burners. At the tlne of incorporatlon, lt was

envlsioned that Mr. Conklln would take over the entlre buslness' without

Mr. LaManna being involved.

20. A11 of Lamco's check stubs were given to Mr. Worona upon hls advlce

that he could take care of all requlred tax fil lngs therefrom. Mr. Conkll.n

testified that all sal-es by Lamco rrrere recorded Ln a sales journal based on

deliveries showing sales ln gallons and dol-lar amounts, and that euch Journal

would show al-l- sales which were for resale or were otherwlse exempt sa1es.

Mr. Worona had inltlally explained how to set up thLs Journal and (during the

course of the audlt) had advised Mr. Conklin not to show such journal to anyone

but Mr. Worona. While Mr. ConkLln testlfied that such journal was avallable,

it was nelther produced at the tlme of audlt nor presented at the hearing.
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21. Mr. Conklln had lnquired why sales tdx returns ltere not bel.ng flled

and was told by Mr. Worona not to worry about it and that the buslness was

not making enough money to file such returns. Sales tax collected by Lamco

was put lnto the companyts regular account and used ln the buslness.

22. During the perlods in lssue, Mr. and Mrs. Conklln had four chl.l-dren

and Mrs. Conkl-ln rras a homemaker. Other than the speciflc documents noted

hereln, Mrs. Conkl in dld not prepare or malntain any of Lamcors records'  nor

dld she have any participation ln or duties with regard to the buelness opera-

t ions of Lamco. She did no physlcal  work at Lamcors premlses. Mr. and Mrs.

ConkLln took salary payments from Lanco. Mr. ConkLin testlfied that Mrs. Conklln

was paid "as a housewlferr, but had no deallngs with the operatlons of the

business. Mrs. Conkl ln sl .gned one of the protest let ters f i led hereln (Exhibtt

"F"),  and Mr. Conkl ln signed one such protest let ter (Exhlbtt  "0"),  whi le the

remaining protest let ters (Exhibi ts t 'Gtt  and t tHtt)  were prepared by Mr. Worona,

who signed Mrs. ConkLints name thereto.

23. A large number of checks issued by Lamco during Januaryr 1982 were

offered ln evldence. Two of such checks were signed by Mrs. Conklin and were

each payable to her in the amount of $309.00. Such checks were dated January 19,

1982 and Janaary 26, L982. The remalning checks were a1-1 sLgned by Mr. Conklln.

24. It was asserted that certaln gasollne purchases from Mld Val-ley

attributed to Lamco nere actually made by Parker Avenue Extra Gasoline Station

(r'Parker Avenue Extrarr). Lamco leased Parker Avenue Extra fron Mld Val-Ley and,

in turn, subleased the statLon to third part ies. No wrl t ten Leases or subleases

were offered ln evidence. Parker Avenue Ext,ra rtas operated by one Charles

Tedesco from September, 1980 through August,  1981, and thereafter operated by

L & L Service, Inc., whose principal orJner was Mr. LaManna. At soue polnt, lt
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ls al leged, L & L Servlce, Inc. owed Mld Val- Iey approxinately $8'000.00 for

gasoline delivered to Parker Avenue Extra and that Mid ValLey sought pa)tnent

from Lamco. Mr. Conklin, in turn, Itshut downtt L & L Service, Inc.' at whlch

tlme he found in a drawer at the prenises several cancelled checks from Parker

Avenue Extra payable to Mid Valley. The checks were for varylng amounts' were

dated during the months of November and December of 1980, rrere signed by

Charles Tedesco and, ln some cases, lndlcated rrgastt ,  t tpaylng lnvolcestt ,  and

ttrentt' under their legend memos. It is asserted that such checks prove that

Parker Avenue Extra was independently operated and that any sales thereto by

Lamco were clearly sales for resale and not properly lncludible as sales by

Lamco subject to tax.

25. On May 24, 1983, a CertLf icate of DLscont inuance of Business (under an

assumed nane) was flled with the Dutchess County Clerk cancelling Lamcots

orlginaL dlbla cert l . f icate (see Flndlng of Fact t ' l t ' )  for the reason that Lamco

had been incorporated. Thls Certlflcate of Discontlnuance bore the slgnature

of Marial lce Conkl in.

CONCLUSIONS OF LAI^I

A. That where a return required to be flled by Article 28 ls either not

fll-ed, or when fiLed is lncorrect or lnsufficlent, the amount of tax due shal-L

be determlned from such Lnformation as may be avallable and, if necessary' the

tax may be est imated on the basis of external-  indices [Tax Law $t138(a)] .

Furthermore, every person required to collect tax ls under a duty to keep

records pertaJ.ning thereto and to make such records available for examlnation

by  the  Aud l t  D lv is ion  [Tax  Law $51135,  1L42.5 ] .

B. That returns were not fiLed by or on behalf of Lamco for the perlod

June 1, 1979 through August 31, L979, or for any periods subsequent to November 30,
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1980. In addltlon, the Audit Dlvlslon was in possession of informatlon lndlcatlng

that,  at  least for the quart ,er ly per iod ended May 31, 1980, Lamco appeared to

be substantlally underreportlng both its sales and its tax liabillty (see

Ftndlng of Fact "3t'). Finally, numerous scheduled audlt dates to revl.ew

Lamcors records rlere continual-J-y postponed by Lamco and/or by its accountant, and

records requested rrere not made avaiLabl-e. Accordlngly, based on Lnforrnatlon on

hand as specified, and ln view of the foregoing, the Audlt Dlvlsionrs calcul-atlon of

an assessment of $L2,254.04 in tax for the slx month perlod spannlng December 1r 1978

through May 31 ,  1979 was proper (Not ice No. 5820319041A).

C. That the Audit  Divis lon al-so issued est imated assessments for $20,000.00

in tax for each of the quarterly periods June 1, 1979 through August 31, L979

(Notice No. S820924OO9A), and September 1, 1979 through November 30, L979 (Not lce

No. 5821217020A). In vlew of the noted f t l ing fai lures by Lamco, the lnforoat lon

on hand and the fact that Lamcots records rrere not made avallabl-e despite repeated

requests thereforr the Audit  Dlvis ion was Just i f led ln lssuing est imated

asaessments for the quarterl-y periods ended August 31, L979 and Novenber 30'

1979. However,  i t  ls appropriate to reduce each of such assessmenta to $6'L27.Oz

(one-half of the tax as calculated and assessed for the Lrnnediately precedlng

slx month perlod), inasmuch as each of such estimated assessments spans only a

three month perlod and the $20r000.00 est imated assessments do not apPear to

have been based on any partlcular external indlces or method of calculation.

D. That Lamco dld not make available complete or adequate books and

records such that upon audit, taxable and nontaxabLe sales could be verLfied

and tax l-iabillty determined therefrom with any degree of exactness. Although

lt was asserted that a complete sales Journal was maintained which would detall

such lnformation, thJ.s journal was never made available elther upon audit
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(despite reguests therefor) or subsequent to the audit .  Accordingly,  the Audit

Divis lon's project ions based on third party infornat ion of Lamcors product

purchases and on those sales records made available by Lamco, rrere authorized.

In turn, there has been no proof by Lameo that the third party infornatlon was,

as al- Ieged, inaccurate.

E. That Lamco bears the burden of proving the non-taxablllty of recelpts

from sales such as those at issue [Tax Law S1132(c) ] .  The presentat ion of

properly conpleted exemption cert,ificates pertaining to customers to whom such

exempt sales were made satl,sfies thls burden [20 NYCRR 532.4]. Ilere, however,

no resale cert t f icates were presented at the t ime of audlt .  Some resale

cert l f icates were subsequent ly offered. Many of these cert l f icates were

rejected as not properly completed on their  faces, as noted (gee Flndlng of

Fact rr l5rr) .  Such reJect ion rras proper.  However,  other cert i f icates were

rejected sol-eJ,y for inval-id numbers per Audlt Division computer records (see

Footnote t'4t'). Such rejectlon was lmproper inasmuch as one who ln good falth

accepts a resale certlflcate whl.ch i.s complete on lts face should be entltled to

rely on such certlficate, absent any other knowledge or reaaonable susplcion of

inval idi ty.  Accordingly,  assessment number 5830520005A ls to be revLsed by

elinlnatlng from the computation of taxable gasollne sales all sales made to the

ent i t ies ref lected in Footnotes rr3rr and t t4t t .  However,  glven the noted f laws ln the

balance of the resale certifLcates and the l-ack of records submitted by Lamco,

the balance of Lamcors gasollne sales have not been proven to have been exempt

from tax.

F .  That  sec t lon  1145(a) (2 )  o f  the  Tax  Law was added by  sec t ion  2  o f

chapter 287 of the laws of 1975. Durlng the perlod in issuer thls paragraph

provided:
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t'If the failure to file a return or to pay over any tax to the tax
eommission wlthln the time reguired by this article is due to fraud,
there shall be added to the tax a penal,ty of flfty percent of the
amount of the tax due (in l-leu of the penaLty provided for in sub-
paragraph ( i )  o f  paragraph one) ,  p lus  in te res t . . . r ' .

Sect lon 1145(a) (2) of  the Tax Law was enacted by the LegLslature wlth

the lntentlon of having a penal-ty provislon ln the Sales and Use Tax Law whlch

was sLmilar to that which already exlsted in the Tax Law lrith respect to

def ic iencles of,  lnter al- ia,  personal income tax (N.Y. Legis.  Ann.,  L975,

p. 350). Thus, the burden placed upon the Audit Divtsion to estabLlsh fraud at

a hearing involving a deficLency of sales and use tax is the same as the burden

placed upon the Audit DLvislon in a hearlng involving a deficlency of personaL

income tax. A f inding of f raud at such a hearing t ' . . . requlres clear,  def inl te

and unmlstakable evidence of every element of fraud, including w111fu1, know-

ledgeable and intentional wrongful acts or omisslons constitutlng false rePre-

sentatlons, resulting ln del-iberate nonpayment or underpayment of taxes due and

owing." (Matter of  l la l ter Shutt  and Gertrude Shutt ,  State Tax ComLssion,

J u n e  4 ,  1 9 8 2 ) .

G. That based on the evidence presented, the Audit Dlvislon has not

sustalned its burden of proving that the lmposltion of a fraud penalty ta

warranted. Ilowever, there nonethel-ess emerges a pattern of conduct by Lamco

sufflclent to warrant the imposition of a penalty purauant to Tax Law section

1145(a) ( l )  fo r  the  per iod  September  1 ,  1979 th rough Novenber  30 ,  L979.

H. That sect ion 1133, subdivis lon (a) of the Tax Law places personal

L1ab11-ity for the taxes inposed, col-lected or requLred to be collected under

Artl.cle 28 upon t'every person requlred to collect any taxrr imposed by sal.d

art ic le.  Sect ion I131, subdivis lon (1) furnlshes the fol lowlng def lnl t ion for

the term t tpersons reguired to coLlect tax":
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t t tPersons requlred to col lect taxf or tperson requlred to colLect any
tax imposed by this artlcler sha1l incLude: every vendor of tanglble
personal property or services; every reciplent of amusement charges;
and every operator of a hotel. Sald terms shall- also include any
off lcer or empl-oyee of a corporatLon or of a dissolved corporat lon
who as such officer or employee ls under a duty to act for such
corporation ln conplylng wLth any requLrement of this artlcle and any
member of a partnershlp.t t

I .  That resolut ion of the lssue of personal llablLity for satres tax due

each case (Vogel v.  Deptt .  of  Taxat ion

v .  Koerner ,  95  Mlsc .2d  388) .  Re levant

turns upon a factual determi-nation ln

and Finance, 98 Misc.2d 222; Chevlowe

factors ln naklng such determination lnclude, lnter al-ia, day-to-day responsl-

billties in the business, involvement Ln, knowledge of and control over the

businessfs financial- affalrs and its managementr the right to hire and flre

employees, the preparatlon or signing of tax returns and the authority to slgn

checks and to keep books or flnancial records [Vogel' supra; eee also 20 NYCRR

5 2 6 . 1 1 ( b )  I  .

J. That petitioner MariaLice Conkl-ln lras not a person under a duty to

collect and remit tax on behalf of Lanco, She appears to have been, at Dost, a

nomlnee who, as a homemaker wLth four children, had no actual particlpation ln,

control  over or responslbl l l ty for the operat ion of Lamcors buslness.

K. That the petitlons of Lamco 011- Conpany are granted to the extent

lndlcated by Conclugions of Law t tC" (reduct lon of est lmated assessments),  t tEtt

(reductlon of taxable gasoJ-ine sal-es) and "G" (ellninatl.on of fraud penalty) '

but are ln al-l other respect,s sustalned; notices of determlnatlon and demand

numbers 58305200054, 5820924009A and S8212I7020A are to be recomputed accordingly'

and such not lces aa recomputed, together wlth not ice number 5820319041A, are

sustained. The petltion of Mary A. Conklin (llarialtce Conklin) ie granted and
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the Notice of Determinatlon and Demand for Paynent of Sales and Use Taxes Due

lssued to her (Not ice No. 5830520004A) ls cancel led.

DATED: Albany, New York STATE TA)( COMMISSION

AUG 21 p85
PRESIDENT
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