STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Lawrence Kramer :
d/b/a Milk Plus Supermarket AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/1/74-3/21/77.

State of New York :
88.:
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within notice of Decision by certified
mail upon Lawrence Kramer d/b/a Milk Plus Supermarket, the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follows:

Lawrence Kramer

d/b/a Milk Plus Supermarket
6409 Bay Parkway

Brooklyn, NY 11204

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner

herein and that the address set forth on said wrapper is the last known address
of the petitioner.

Sworn to before me this N //i:;) 2i ;i
7th day of November, 1985. A L

Authorized to ady nister oaths
pursuant to Tax Law section 174




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

November 7, 1985

Lawrence Kramer

d/b/a Milk Plus Supermarket
6409 Bay Parkway

Brooklyn, NY 11204

Dear Mr. Kramer:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance

with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9, State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

LAWRENCE KRAMER
d/b/a MILK PLUS SUPERMARKET : DECISION

for Revision of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, 1974
through March 21, 1977.

Petitioner, Lawrence Kramer, d/b/a Milk Plus Supermarket, 6409 Bay Parkway,
Brooklyn, New York, 11204, filed a petition for revision of a determination or
for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for
the period March 1, 1974 through March 31, 1977 (File No. 38899).

A hearing was held before Dennis M. Galliher, Hearing Officer, at the
offices of the Stat; Tax Commission, Two World Trade Center, New York, New
York, on August 8, 1985 at 1:15 P.M. Petitioner appeared by Benjamin Hopard,
P.A. The Audit Division appeared by John P. Dugan, Esq. (Kevin A. Cahill, Esq.
of counsel).

ISSUE

Whether petitioner, as the purchaser in a certain bulk sale transaction,
was properly assessed as liable for sales and/or use taxes due and owing by the
seller in such transaction.

FINDINGS OF FACT

1. On March 15, 1977 the Audit Division received Form ST-274, Notification
of Sale, Transfer or Assignment in Bulk, regarding the sale of the business

assets of Bay Parkway Milk Farms, Inc. ("Bay Parkway"), a grocery store, to the
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petitioner.1 This notification indicated that on March 21, 1977 Bay Parkway
Milk Farms, Inc, would transfer its business operation and assets to the
petitioner for consideration alleged by the parties to be in the amount of
$12,000.00, more specifically $8,000.00 in cash plus $4,000.00 in notes.

2. On March 17, 1977, the Audit Division and the State Tax Commission
notified the petitioner, as purchaser, of a possible claim for New York State
and local sales and use taxes due from Bay Parkway Milk Farms, Inc., the
seller. On May 27, 1977, the Audit Division and the State Tax Commission sent
a similar notice of possible claim to Bay Parkway Milk Farms, Inc., c/o Lawrence
Kramer. This latter notice also acknowledged the receipt of $800.00 in tax
from petitioner, which amount had been remitted previously on April 6, 1977 to
cover tax due on the furniture and fixtures to be transferred in the bulk sale
from Bay Parkway to petitioner.

3. On May 27, 1977, the Audit Division requested and (on July 13, 1977)
received information from Bay Parkway regarding its business operations for the
period March 1, 1974 through March 31, 1977. Thereafter, on August 11, 1977,
the Audit Division requested and (on September 14, 1977) received additional
information from petitioner regarding such business.

4, The information submitted by Bay Parkway reflected, inter alia, a
selling price of $7,412.00, consisting of $3,912.00 for furniture, fixtures,
equipment and supplies plus $3,500.00 for merchandise inventory. The only
person listed as an owner and/or corporate officer of Bay Parkway was one

Al Parisi.

1 The Form ST-274, as filed, indicated (at Section I thereof) that the
purchaser was Lawrence Kramer, and also indicated (at Section II thereof)
that the purchaser's name was Bay Parkway Milk Farms, Inc. This manner of
filing by petitioner indicating different purchaser names caused the issuance

of double sets of notices as set forth in Findings of Fact "2" and "6".
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5. Audit Division examination of the information provided, as aforementioned,
together with Bay Parkway's tax returns indicated thirty-one percent of Bay Parkway's
sales to be taxable sales. This figure, when applied to Bay Parkway's gross
sales per returns, indicated an underreporting and underpayment of sales and use
taxes by Bay Parkway during the period at issue.

6. On August 29, 1977, the Audit Division issued separate notices and
demands for payment of sales and use taxes due for the period March 1, 1974
through March 21, 1977 to "Bay Parkway Milk Farms, Inc., c/o Lawrence Kramer",
and to "Lawrence Kramer (purchaser) d/b/a Milk Plus Supermarket". Each of
these notices assessed tax due in the amount of $14,036.41, plus penalty and
interest, and represented assessment against petitioner as purchaser for taxes
due from Bay Parkway, as determined above, pursuant to Tax Law section 1141(c).
The reason for the issuance of separate but identical assessments stems from the
indication on Form ST-274 of both Lawrence Kramer and Bay Parkway as purchaser
(see footnote " 1").

7. The bulk transfer in question actually occurred om April 19, 1977,
some 35 days after petitioner filed notice of the bulk sale via Form ST-274.

On or about April 15, 1981, the Audit Division received $3,930.43 which had,
until such time, been held in escrow in connection with the bulk sale in
question.

8. Petitioner asserts that the Audit Division erred in not attempting to

collect the instant deficiency from Mr. Parisi as the sole listed owner and/or

officer of Bay Parkway prior to seeking collection against petitioner.




P A RN

PO S LI N CY

PRV ATTAG

o
—

(S EUIYTITN 6 BHES)

1V sl

N B

s madais Vi

(Wi

FEFET

ia 4

PRSINTEIS I %) ' .

by il e

G Gdeade

e TWeal b s

v
LGS BLY LSS
oy e ad
AU ARG I PR
FRCEVIRNEE & PN
diae dlidn. s

[PYPEVE R S

iy C A

ciiedanh o wa FOV ISV

gl o

[P PRSI

. .
. .
[T FRUE SORRN 0 peY -t
PO [ IF REPFRpsR-t} -
Ve (] , .
i RS VT S LGRS N S C SR

ISR VRN EPLS R IR SN RO OS § RR RO [ERE
FLUGLLE I8 DT TR m : g T A0

[BPY SIS BT S VRO Y

R OPEITS I L &1
NSNS

FEITH I B Wi

SFPEE FFIESTH

(a6 . ) D10 .t

IR SRR E AN PG T ARG VR NS B . cantln TOL TUL B
BLABT sta s oWl Lo aee TRL AL Amboy
WA T S L W U 2 00 S ) N L AW (1
B S N D Y PT F IV SR P EFEVINN FTURE IS N RTINS PSR
O P N BT E ey ) [P PR VIPON.S I SR

U YV Pweida3d A dWuad i
L UL 0 dei I

(VLS EURESY WP

+ (NSRS S RUTVIN S

oA LLnd Ty 3 ot S «

ide L0 HTLSUL L] SUABR LY L L s 6
N Ny e, 5 .
&) [N A S R B S O AT i 39 S

DL3006LH0D Gl weX

I ¥

IR O

FEAUTER NS

R T B TNV I

DAy yoopmnils noove Ll

Lt a .

RPNt i

F . U U RS YS B S T AP



—4-

9, The Audit Division concedes and does not contest the fact that petitioner's
liability herein is limited to the purchase price of the tramsaction, and
asserts, in conjunction therewith, that the purchase price as admitted by
petitioner was $12,000.00 and not $7,412.00 as reflected in the information
submitted by Bay Parkway (see Finding of Fact "4'").

CONCLUSIONS OF LAW

A. That section 1141(c) of the Tax Law provides, in part, that a bulk
sale purchaser must notify the Tax Commission of such bulk sale at least ten
days prior to taking possession or paying therefor. If the purchaser fails to
so notify the Tax Commission, he will be personally liable for any sales taxes
deﬁermined to be due from the seller to the extent of the amount of the purchase
price or fair market value of the assets purchased, whichever is higher.
Section 1141(c), as in effect during the period in question, provided that
within 180 days of receipt of notice from the purchaser, the Tax Commission was
to notify the purchaser, transferee or assignee of the total amount of tax
claimed to be due from the seller, transferor, or assignor.2 It is, in sum, the
purchaser's duty to see that the purchase funds are held in escrow until either
the Tax Commission releases the purchaser of liability for taxes due or until
the noted 180 day period passes without presentation of a claim for taxes due
and owing by the seller. Until such time as either of these events occurs, the
purchaser, transferee or assignee remains personally liable as noted [Tax Law

§1141(c)].

2 Section 1141(c¢c) was subsequently amended by L. 1977, Ch. 27, such that
effective January 1, 1978, the Tax Commission's notice period was
shortened from 180 to 90 days.



-5

B. That it is not disputed that a bulk sale occurred. Petitioner's
notification thereof, via Form ST-274, indicates a sale date only six days
after the notice was received, hence indicating untimely notice. In fact,
however, the sale occurred some 35 days after the notice. Assuming that such
notice was in fact timely, petitioner was nonetheless properly notified within
the then requisite 180 days of a claim of taxes due from the seller. In fact,
notices of possible claims were issued to petitioner well before the 180 day
period expired. Accordingly, petitioner, who failed to withhold or escrow the
sale price as required, remains personally liable for those taxes claimed due
from the seller.

C. That there is no statutory duty or responsibility imposed on the State
to first obtain tax due from either the seller or purchaser before seeking to

obtain the tax from the other party (see Edward M. Burns d/b/a Studio B, State

Tax Commission, December 14, 1982). Therefore, petitioner's argument that the
Audit Division must first attempt to obtain taxes due from Mr. Parisi is
without merit.

D. That the purchase price, as indicated and admitted by petitiomner, was
$12,000.00. The seller's information, as submitted indicating a lesser amount,
apparently fails to include the notes constituting a part of the purchase
price (compare Findings of Fact "1" and "4"). Accordingly, petitiomer's
ultimate 1liability is the amount of the purchase price ($12,000.00) less the
amount received from escrow on or about April 15, 1981 ($3,930.43), and the

assessment is to be reduced accordingly.
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E. That the petition of Lawrence Kramer is hereby denied and the notices

and demands dated August 29, 1977, as revised in accordance herewith, are

sustained.
DATED: Albany, New York STATE TAX COMMISSION
NOV()71985 ' e’7GZ££ZL£CZk£LUCEQ4A-
PRESIDENT
e R oty
COMMISSIONER

Cm}%ﬁ\@ wa\r/"‘
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