
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Lawrence Kramer
d/b/a Mllk Pl-us Supermarket

for Redeterninatlon of a Deflclency or RevLston
of a Determinatlon or Refund of Sales & Use Ta:<
under Article 28 & 29 of the Tax Law for the
Per iod  3  /  I  /7  4 -3  /21  177 .

That deponent further
hereln and that the address
of the pet i t ioner.

Sworn to before me this
7th day of Novenber,  1985.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Cornrnlssion, that he ls over 18 years of age, and that on the
7th day of November, 1985, he served the wlthln not lce of DeclsLon by cert l f led
mail- upon Lawrence Kramer d/b/a Ml1k Pl-us Supermarket, the petitl"oner Ln the
withln proceeding, bY encJ-oslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as follolls:

Lawrence Kramer
d/b/a Milk Plus Supermarket
6409 Bay Parkway
Brookl-yn, NY IL204

and by deposltlng same enclosed ln a postpald properJ-y addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States PostaL
Service withln the State of New York.

AFFIDAVIT OF MAILING

says that the saLd addressee ls the petitloner
set forth on sald nrapper is the last known addrees

Authorlzed to lster oaths
pursuant to Tax Law sectlon I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 7, 1985

Lawrencc Kramer
dlb/a Mil-k Plus Supcrmarket
6409 Bay Parkway
Brooklyn, NY II2O4

Dear Mr. Kramer:

Please take not ice of the Declsion of thc State Tax Comnlsslon enclosed
hcrewi th.

You have now exhausted your right of revlew at the admlnl"stratlve lcvcl.
Pursuant to sect ion(s) 1138 of thc Tax Law, a proceedlng ln court  to revlew an
adverse decision by the State Tax Commissl-on may bc instituted only under
Article 78 of the Civil Practice Law and Rulesr and must be corrmenced ln the
Supreme Court of thc State of New York, Al-bany County, withln 4 months from the
date  o f  th is  no t lce .

Inquiries concerntng the conputatl-on of tax due or refund allowed in accordance
with thls decislon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigatlon Unit
Buil-dlng /19, Statc Campus
Al-bany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NE![ YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

LAWRXNCE KRA},IER
d{b/a MILK PLUS SUPERMARKET

for Revlsl"on of a Determlnatlon or for
of Sal-es and Use Taxes under Articles
of the Tax Law for the Perlod March 1,
through March 21, L977 .

1 .  On March  15 ,

of Sale, Transfer or

assets of Bay Parkway

L977 tll.e Audit Division received

Asslgnment in Bulk, regarding the

Mll-k Farms, Inc. ( t tBay Parkwayrr) ,

DECISION

Form ST-274, Not i f lcat lon

sale of the busl-ness

a grocery store, to the

Refund
28 and, 29

197 4

Petitioner, Lawrence Kramer, d,lbla Milk Pl-us Supermarket, 6409 Bay Parkway,

BrookJ-yn, New York, lL2O4, fll-ed a petLtion for revislon of a determinatlon or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law fot

the perlod March 1, 1974 through March 31, 1977 (Ft l -e No. 38899).

A hearing was held before Dennis M. Gal-Liher, Hearlng Officer, at the

offices of the State Tax Cornrnlssion, Two lJorl-d Trade Centerr New York' New

York, on August 8, 1985 at l :15 P.M. Pet l tLoner appeared by Benjamin l lopard,

P.A. The Audit  Dl.v l-s ion appeared by John P. Dugan, Esq. (Kevin A. CahlLl '  Esq.

o f  counse l ) .

Whether petitionerr Els the purchaser in a certaln bulk sal-e transactlon,

rras properly assessed as l-labLe for sales and/or use taxes due and owlng by the

sel ler in such transact ion.

FINDINGS OF FACT
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I
pet i t ioner. '  This not i f icatLon lndlcated that on March 21, L977 Bay Parkway

Mllk Farns, Inc. would transfer its buslness operation and assets to the

petitioner for consideration al-leged by the parties to be ln the amount of

$12,000.00 ,  more  spec i f i ca l l y  $81000.00  in  cash p lus  $4 ,000.00  in  no tes .

2. 0n March 17, L977, the Audlt  Divis ion and the State Tax Conrmission

not l f ied the pet l t l .oner,  as purchaser,  of  a possible claim for New York State

and local sales and use taxes due from Bay Parkway Milk Farms, Inc., the

seller. On l(ay 27 r 1977, the Audlt Divlsion and the State Tax Conrmlsslon sent

a simllar notice of possible clain to Bay Parkway MlLk Farns, Inc. , c/a Lawrence

Kramer. This latter notice also acknowLedged the receipt of $800.00 in tax

fron peti-tioner, whlch amount had been remltted previousLy on Aprll 6, L977 to

cover tax due on the furniture and fLxturea to be transferred ln the bulk sale

from Bay Parkway to petitloner.

3. OnNlay 27, L977, the Audit  Dlvl"sl"on requested and (on July 13'  1977)

received lnformation from Bay Parkway regarding lts business operatl"ons for the

perlod March 1, 1974 through March 31, 1977. Thereafter,  on August 11'  1977,

the Audit Division requested and (on September 14, L977) recelved addl"tlonaL

information from petitloner regardlng such business.

4. The information submitted by Bay Parkway reflected, inter 3!!g' a

se l - l ing  pr lce  o f  $7 ,4L2.00 ,  cons is t lng  o f  $3 ,912.00  fo r  fu rn i tu re ,  f l x tu res ,

eguipment and supplies plus $3,500.00 for merchandise lnventory. The only

person listed as an olrner and/or corporate offlcer of Bay Parkway ltas one

A1 Par ls i .

The Form
purchaser
that the
filing by
of double

ST-274, as fl-led, indicated (at Section I thereof) that the
was Lawrence Kramer, and also lndicated (at Sectlon II thereof)

purchaserts name was Bay Parkway Mllk Farns, Inc. Thls manner of
petitioner indlcating different purchaser names caused the issuance

sets of not lces as set f  orth ln Findings of Fact t r2t '  and t t6t t .
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5. Audlt Divlsion exanination of the l.nfornatlon provl.ded, as aforementioned,

t,ogether with Bay Parkwayrs tax returns indlcated thlrty-one percent of Bay Parkwayrs

sales to be taxable sales. Thts f igure, when appl led to Bay Parkwayfs grosg

sales per returns, indlcated an underreporting and underpaynent of sales and use

taxes by Bay Parkway durlng the period at lssue.

6. On August 29, L977, the Audlt  Divls lon issued separate not lces and

demands for payment of sal-es and use taxes due for the perlod March L' L974

through l' larch 21, 1977 to "Bay Parkway Mt1-k Farms, Inc., c/o Lawrence Kramerrr,

and to "Lawrence Kramer (purchaset) d/b/a Milk Plus Supermarketrr. Each of

these not l"ces assessed tax due in the amount of $141036.41, plus penalty and

interest, and represented assessment against petltioner as purchaser for taxes

due from Bay Parkway, as determined abover pursuant to Tax Law sect ion 1141(c).

The reason for the issuance of separate but ldentical assesaments stems from the

lndlcation on Form ST-274 of both Lawrence Kramer and Bay Parkway as purchaser

(see foo tno te  "  l t t )  .

7.  The bulk transfer in quest ion actual ly oceurred on Apri l  19, L977 '

some 35 days after pet l t loner f i led not ice of the bulk sale via Form ST-274.

On or about Apri l  15, 1981, the Audlt  Divis ion received $3,930.43 whlch had,

until such tine, been held in escroril in connectlon with the bulk sale l"n

quest lon.

8. Pet i t ioner asserts that the Audlt  Divls lon erred in not at tempting to

collect the instant deficiency from Mr. Parisi as the sole listed owner and/or

off icer of Bay Parkway pr l ,or to seeking col lect ion agalnst Pet i t ioner.
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9. The Audit  Divis lon concedes and does not contest the fact that pet i t lonerfs

l iabi l l ty herein ls l in i ted to the purchase pr lce of the transactton'  and

asserts, in conjunctlon therewith, that the purchase prtce as admitted by

pet l t loner was $12,000.00 and not $7,412.00 as ref lected In the infornat lon

subrnitted by Bay Parkway (see Finding of Fact "4f').

CONCLUSIONS OF LAW

A. That sect ion 1141(c) of the Tax Law provides, ln part ,  that a bulk

sale purchaser must notify the Tax ConmLssion of such bulk sale at least ten

days pr lor to taking possession or paylng therefor.  I f  the purchaser fal ls to

so notify the Tax Conrmisslon, he wlll be personally liable for any sales taxes

determined to be due from the selIer to the extent of the amount of the purchase

prlce or fair  market value of the assets purchased, whlchever is higher.

Sect ion 1141(c),  as in effect dur ing the perl .od in quest lon, provl ,ded that

within 180 days of receipt of nottce from the purchaser, the Tax Connl"ssion was

to notify the purchaser, transferee or assignee of the total amount of tax

clained to be due from the sel ler,  t ransferor,  or asslgnot.2 Ia is,  in sum, the

purchaserts duty to see that the purchase funds are held ln escrow until elther

the Tax Comrnlsslon releases the purchaser of liabtlity for taxes due or untlL

the noted 180 day perlod passes without presentat ion of a claim for taxes due

and owlng by the seller. Untll such time as either of these events occurs, the

purchaser, transferee or assignee remains personally J"iabLe as noted [Tax Law

S 1 1 4 1  ( c )  I  .

Sect lon 1141(c) was subsequent ly amended by L.
effect ive January 1, L978, the Tax Cotnmissionts
shortened fron 180 to 90 days.

L977,  C} r .  27 ,  such
notice period was
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B. That i t  is not dlsputed that a bulk sale occurred. Pet i t lonerts

not i f icat lon thereof,  v ia Forrn ST-274, lndicates a sale date onl-y sLx days

after the not ice was received, hence indicat ing unt inely not l -ce. In fact,

however, the sale occurred sone 35 days after the notlce. Assuml-ng that such

not ice was ln fact t imely,  pet i t l .oner was nonetheless properly not i f led wl. thin

the then requl-si te 180 clays of a claim of taxes due from the seLler.  In fact,

not ices of possible clalms were lssued to pet i t ioner wel l  before the 180 day

period expired. Accordingly,  pet i t ioner,  who fal led to withhold or escrow the

sale price as requlred, remains personal-ly LlabLe for those taxes cl-afuned due

from the seI ler.

C. That there is no statutory duty or responslbillty imposed on the State

to f i rst  obtain tax due fron ei ther the sel ler or purchaser before seeking to

obtain the tax from the other party (see Edtrrard M. Burns d/b/a Studlo B, State

Tax Commisslon, December 14, L982).  Therefore, pett t ionerts argument that the

Audit Dlvislon must first attenpt to obtain taxes due from Mr. Parisi ls

without meri t .

D. That the purehase prlce, as Lndicated and admitted by petltioner, \ras

$12r000.00. The sel- lerts information, as submitted indlcat ing a lesser amount '

apparently fails to include the notes constitutlng a part of the purchase

price (conpare Findlngs of Fact "1" and "4tt) .  Accordingly,  pet l t ionerts

ul t imate l lablLi ty is the amount of the purchase pr ice ($12,000.00) less the

amount received frou escrolr  orr  or about Apri l  15, f981 ($3'930.43),  and the

assessment ls to be reduced accordingly.
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E. That the petition of Lawrence Kramer

and demands dated August 29, 1977, as revised

sustained.

DATED: Albany, New York

N 0V 0 'i 1985

hereby denied and the notl.cee

accordance herewlth, are

STATE TAX COMI{ISSION

1s

in

PRESIDENT
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