
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
of

Wll l lan Kleess
Off icer of Conpetent l lome Products, Inc.

for Redeternination of a DeficLency or Revlsion
of a Determination or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
P e r i o d  6 1 1 1 8 0  -  L L l 3 0 l 8 2 .

That deponent further
herein and that the address
of the pet l t ioner.

Sworn to before me this
16 th  day  o f  Ju ly ,  1985.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax ConnLsslon, that he is over 18 yeare of age, and that on the
16th day of July,  1985, he served the wlthln not lce of Declsion by cert i f led
mal l  upon Wll l lan Kl-eess, 0f f lcer of Conpetent l lome Products, Inc.,  the
petitioner in the wlthln proceeding, bI enclostng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Wlllian Kleess
Off icer of Competent Home Products, Inc.
RD /12 Box 4484
Red Hook,  NY L257L

and by deposlting same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Servlce wlthln the State of New York.

AFFIDAVIT OF MAILING

say6 that the sald addressee is the Petltioner
set forth on sald \rrapper Ls the last known address

Authorl.zed to
pursuant to Tax

ister oaths
sec t ion  174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O R K  1 2 2 2 7

Ju1-y 16, 1985

$lill ian Kleess
Oftlcer of Conpetent Home Products, Inc.
RD #2 Box 448A
Red Hook, NY I257L

Dear  Mr .  K leess :

Pl-ease take notlce of the Decision of the State Tax Comiesion enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnletrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse decision by the State Tax ComlssLon may be lnstituted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thl .s not ice.

Inqulries concernl.ng the computation of tax due or refund allowed in accordance
with thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Iaxing Bureauts Representat lve



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

of
:

, 
oEcrsroN

for RevLslon of a Deternlnatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 an;d, 29
of the Tax Law for the Perlod June 1, 1980 :
through August 31, 1982.

:

Petltioner, t{lLllan Kleess, offlcer of Competent llome Products, Inc.,

RD 2, Box 448A, Red Hook, New York 12571, fLl-ed a petitlon for revLsion of a

deternlnation or for refund of saLes and uae taxes under ArticLes 28 and 29 of

the Tax Law for the period June 1, 1980 through August 31' 1982 (FiLe No.

47568) .

A fornaL hearlng was held before Frank A. Landers, Hearlng Officer' at the

offices of the State Tax ComissLon, Building /19, State Offlce Campuse Albany,

New York, on March 13, 1985 at 9:15 A.M. Pet i t ioner appeared lgSg. The

Audit Division appeared by John P. Dugan, Esg. (Ttrornas Sacca, Esq., of couneel).

ISSUE

I{trether the Audlt Dl.vLsion properly determlned addltlonal sales taxes due

from Competent Home Products, Inc. on the basis of external lndtces.

FINDINGS OF FACT

1. On July 15r 1983, as the result of a f i .eld audlt,  the Audlt Divlsion

Lssued a Notice of Determinatlon and Demand for Payment of Sales and Uee Taxes

Due against Conpetent Home Products, Inc. for taxes due of $3'702.34, Plus

penal - ty  of  $633.66 and ln terest  o f  $581.54,  for  a  to ta l  due of  $4r9t2.54 for

the period June 1, 1980 through August 31, L982.
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On the same date, the Audlt Dlvisl.on issued a Notice of Determinatlon

and Demand for Paynent of Sales and Use Taxes Due agalnst the petitloner'

Wlll-lan Kl-eess, based on the fact that he was an offlcer of Conpetent llome

Products, Inc.

2. On Septenbet 2, 1983, the petltloner fiLed a tlmely petltl.on for a

hearl.ng to review the notice of deternlnatLon.

3. Durl.ng the perLod at lssue, Competent Home Products, Inc. ("the

corporationtt), a New Jersey corporatlon, was engaged ln the sale of snall

kltchen appllances at fairs and trade shows throughout the Unlted States.

Petitloner, Wll-liam Kleess, and MlkeL A. Kleess were the offlcers of the

corporatlon. Since 1980, the corporatlon had nalntalned storage facllitLes

Ln Red Hook, New York.

4. Durlng the perlod at issue, the corporatloo waa not reglstered wlth

the Audlt Dlvislon as a vendor for colLectlng sales tax. AddltlonalLy, the

corporatlon did not file New York corporation franchlse tax reports.

On audlt, the only records made avallable to the audltor were coples

of the coporationfs Federal income tax returns for the flscal years ended

June 30, 1980 through June 30, 1982. Ttre petitioner Lndl.cated that the

eorporation did not mal-ntain LndlvlduaL sales records for any falr or show

nor could tre provide the auditor wlth the amount of sales tax or rent pald 
t

at any falr or sho\t.

In order to deternine New York State sales, the audltor, baeed on the

Federal income tax returnsr determined that rent pal.d at fal.rs and shows to be

14.06 percent of grose sal-es. The auditor next revLewed the Departmentre fLles

on trade shows and fairs to determine those attended by the corporatlon. The

operators of the attended fairs provided the audltor wl.th the rent paid. For
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the audit  per lod, total  New York State sal-es were determLned to be $86'978.00,

wl.th a tax due thereon of $S,297.O8. SLnce the corporatlon had pald saLes tax

at var ious shows in New York State of $L,594.74, addLt ional tax due was $3,702.34.

5. Petitl.oner testifLed that there were shows where the prospect of

naking sales was so linlted that he left earl-y, nottrithstanding that rent had

been paid in advance. PetLtloner could provJ.de no speclfic detalls of the

shows where he left early.

6. Petltl.oner offered no substantial evidence to refute the fLndings of

the Audit DivLslon. I{e dld not chaLlenge the determlnation that he was an offlcer

responsible for the taxes of the corporatlon.

CONCLUSIONS OF LAIil

A. That section 1f35(a) of the Tax Law provldes that every Per6on requlred

to coll-ect tax shall keep records of every sal-e and of all amounts pald,

charged or due thereon and of the tax payable thereon. Such records shal-l

i.nclude a true copy of each sales slips, lnvol-ce e recelpt or at,atement.

B. That sect ion 1138(a) (1) of  the Tax Law provides, in pert inent part l

that the amount of tax due shal-l be determined from such informatLon as nay be

avaLlabl-e. If necessary, the tax may be estimated on the basis of external

indices, such as rent pald.

C. That the books and records of Conpetent Home Products' Inc. were

inadequate and Lncomplete for purposes of determining taxabl-e sales or saLes

tax due. Therefore, the use of external indLces ls permlsslble (E!!g;f Kotb"

v. N.Y.S. Tax Copmlssion, 84 A.D.2d 655).  Accordingly,  the Audtt  Dlvls lonrs

determlnation of additional tax due was proper pursuant to sectlon 1138(a) (1)

of the Tax Law. Exactness is not requlred where lt ls the taxpayerfs own

fallure to maintaln proper records whlch prevents exactness in the determlnation
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of sales rax l iabLl i ty (  ,  54 L.D.zd.

1023) .

D. That petitioner lras a person required to collect tax on behal-f of the

corporatlon wl-thln the meanlng of sectlon 1131(1) of the Tax Law and is personally

llable for the tax.

E. That the petl.tion of !tril l lan

Inc . ,  l s  den led .

DATED: Al-banyr New York

Kleess, offlcer of Competent Ilome Producte'

JUL 16 1985
STATE TN( COMMISSION

PRESIDENT
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