
STATE OF NEW YOR

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Kingston 0i1 Supply Corp.

for Redetermlnation of a Deficiency or Revl.slon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
e r i o d  3 l l l 7 9 - l L l 3 0 / 8 1 .  :

AFFIDAVIT OF MAILING

: P

State of New York :
s s .  :

County of Albany :

David Parchuck, being duLy sworn, deposes and says that he ls an employee
of the State Tax Conmlssion, that he ls over 18 years of age, and that on the
23rd day of May, 1985, he served the wlthln not ice of declslon by cert l f ied
mal l  upon Kingston Oi l  Supply Corp.r  the pet i t l .oner i .n the withln proceeding,
by encloslng a true copy thereof in a securely sealed postpald wrapper
addressed as fol lows:

Kingston OIJ- Supply Corp.
P . O .  B o x  7 8 8
Port Ewen, NY

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the Petitioner
herein and that the address set forth on sald \rrapper ie the last known address
of  the  pe t i t ioner .

Sworn to before rae this
23rd  day  o f  May,  1985.

is te r  oa t
sect ionpursuant to



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pett t ion
o f

Klngston Oil Suppl-y Corp.

for Redeterminatlon of a Deflclency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Per lod  3 /  L  /7g-Lr  /30  /81 .

AFFIDAVIT OF I'{AILING

State of New York :
s a .  :

County of Albany 3

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commisslon, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the wlthLn not ice of decislon by cert i f l .ed
naLl upon Fred B. hlander, the representatlve of the petitloner ln the ltithln
proceeding, bY enclosing a true copy thereof in a securely sealed postpaLd
wrapper addressed as follows:

Fred B. Wander
O'Connell & Aronowltz
100 Sta te  S t .
Albany, NY 12207

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a
post office under the excl-usive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the repreaentatLve
of the petitloner herein and that the address set forth on said wrapper ls the
Last known address of the representatlve of the petltloner.

Sworn to before me this
23rd day of May, 1985.

pursuant to Tax Law sect lon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E I ^ I  Y  O  R K  1 2 2 2 7

l{ay 23, 1985

Klngston Oi l  Supply Corp.
P . O .  B o x  7 8 8
Port Ewen, NY

Gentlemen:

Please take notice of the decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adminlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to reviert an
adverse declsion by the State Tax Conmisslon may be instituted only under
Article 78 of the Civll Practice Law and Rules, and must be con'menced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not l .ce.

Inquiries concerning the courputation of tax due or refund allowed in accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgation Unlt
Bullding ll9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAx COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Fred B. Wander
OrConnel- I  & Aronowltz
1 0 0  S t a t e  S t .
Albany, NY 12207
Taxlng Bureaurs Representat lve



STATE OF NE![ YORK

STATE TAX COMMISSION

In the Matter of the Pet l t iong

o f

KINGSTON OIL SUPPLY CORP.

for Revlslon of Determinations or for
of Sal-es and Use Taxes under ArticLes
of the Tax Law for the Period March 1,
through November 30r 1981.

DECISION

Refunds
28 and 29

L979

Petl t ioner,  Kl-ngston Oi l  Supply Corp.,  P.O. Box 788, Port  Ewen, New York

12466, flled petitlons for revision of determinations or for refunds of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period March I'

1979 through November 30, 198f (Fi le Nos. 37285 and 39950).

A fornal hearlng was held before Frank A. Landers, Hearlng Offlcer, at the

offices of the State Tax Conmlssion, Bullding //9, State Offlce Campus, Albany'

New York, on June 19, 1984 at 9:15 A.M. and was cont lnued to conclusion before

the  same Hear ing  Of f i cer ,  a t  the  same loca t ion  on  Ju ly  2 ,1984 a t  11 :00  A.M. ,

with al- l  br iefs to be subnit ted by Septenber 4, 1984. Pet l tLoner appeared by

OfConnel l  & Aronowitz,  P.C. (Fred B. Wander, Esq.,  of  counsel) .  The Audlt

Dlvis lon appeared by John P. Dugan, Esq. (Janes DeLl-a Porta, Esq.;  of  counsel) .

ISSUES

by petitioner' Kingston Ol1 SupplyI. Whether receipts from the purchases

Corp.,  of  customer l lsts are subject to tax.

II. If so, whether the valuation by the

llst purchased from V & O Fuel Oil-, Inc. was

Audlt Divlslon of the customer

cor rec t .
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FINDINGS OT FACT

I. On February I0, L982, the Audlt DivLsion iesued a Notice of Deternlnatlon

and Demand for Payment of Sales and Use Taxes Due under Artlcl-es 28 and 29 of

the Tax Law assessing agalnst the petttloner, Klngston Oil- Supply Corp. ' taxea

due o f  $351682.91 ,  p lus  in te res t  o f  $2rL62.39 ,  fo r  a  to ta l  anount  due o f

$37 '845.30  fo r  the  per lod  June 18r  1981.

2. On June 18, 1982, the Audit Divlslon, as the result of a fleld audlt,

Lssued a second Notice of Determlnatlon and Demand for Payment of Sales and Use

Taxes Due under Artlcles 28 and 29 of, the Tax Law assessing against the petltloner,

K ingeton  011 Supp ly  Corp . r  taxes  due o f  $3r613.04 ,  pLus  ln te res t  o f  $621.84 ,

for a total  amount due of $4,234.88 for the perlod March 1, 1979 through

November 30'  1981.

3. It ls the posltion of the Audlt DlvisLon that the recelpts from the

purchases by the petltioner, Kingston O11 Supply Corp. ("Klngston"), of customer

llsts are taxable as the purchases of tangLble pereonal property under sectl.on

1105(a) of the Tax Law and/or as purchases of infornatlon servlces under

sec t lon  f105(c )  (1 )  o f  the  Tax  Law.

4. On Aprll 27r 1982, Klngston tlnely fll-ed a petitlon for a hearing to

revlew the first Notice and on September 10, 1982, Klngston tinely flled a

petltlon to revlew the second Notlce. It ls the posltlon of the petltioner

that: (1) the customer llsts do not constttute tangibJ-e personal- property;

(2) the eustomer Llsts contain tnformatlon whlch is pereonal and/or confldentlaL

ln nature which may not be substantlall-y incorporated in reports furnlshed to

other persons; and (3) the sellers were not lnvolved on a regular basls ln

provlding servlces which lncluded the furnlshing of Lnfornatlon concernlng

their customera to other persons. The petltioner also contended that the tax
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on receipts from the purchase of the customer li.st from V & O Fuel 011, Inc.

was improperJ-y computed in that lt lncl-uded an amount speclfieal-ly allocated to

goodwill.

5. During the period at issue, Kingston, a New York corporation' ltas

engaged ln the fuel  o11 distr lbut ion buslness. Aust in R. Newconbe & Co.,  Inc.

('rNewcomb€tt), a New York corporatlon, had operated a buelness for the saLe and

distributlon of petroleun products Ln the Kingston, New York area for over

forty-five (45) years. Pursuant to an agreement dated June 18r 1981, Klngeton

purchased from Newconbe certain inventoriesl operatlng aaseta and propertles

used ln Newcombers bustness, aB well as the right to continue Newcombers

business and to use Newcombefs name for a perlod of five (5) years. Pursuant

to paragraph (2)(e) of the agreement,  the purchase pr lce for the customer l lst

was determl-ned as follows:

"( i )  The amount determined by muJ-t iply lng 4.65 cents ($.0465)
by the rotal gal-J-ons of gasoline sold and deLlvered by Seller to
all customers for the period June 1r 1980 through May 31,
1981.. .such gal- l -onage to be set forth,  and warranted true and
correct, ln a statement to be furnlshed Purchaser at closing in
aecordance with this Agreement; pLus

(11) The amount deternlned by nult ip ly ing 11 cents ($.11) by
the total gallons of fuel oil and kerosene sold and dellvered by
Sel ler to al l  retal l  customers for the perlod June 1, 1980
through May 31, 1981 (excl-udlng therefrom all such salee pursuant
to contract bids),  such gal lonage to be set forth '  and warranted
true and correct, ln a statement to be furnished Purchaser at
cLosing ln accordance wLth this Agreement; plus

(111) The amount determlned by urultlplytng 2 cents ($.02) by
the total gal-lons of fuel oll- and kerosene sold and dellvered by
Purchaser to all wholesale customers of Sel-l-er during the one
(1) year perlod conrpencing on the date of cLosing, such retalned
gal-lonage to be determined by Purchaser and set forth, and
warranted true and correct, ln a detalled schedule of such sales
to be furnlshed Seller withln thirty (30) days after the end of
such one (1) year period,

which price, as so determined, Seller and Purchaser agree shall be
al- located as fol lows:
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(1) The amount of One Hundred Thousand
to Purchaserrs use of Sel- lerrs Trade Name,
thereof,  for a period of f lve (5) years in
paragraph (1) ( f )  hereof;

( i i )  The amount of Ten Dol lars ($10.00)
ttve covenant in accordance with paragraph

(lfl) The bal-ance of the purchase price
Accounte sol-d and transferred to Purchaser
paragraph (1) (e) hereof.r l

DoLLare ($100'000.00)
or any variant
accordance wlth

to  Se l le r ts  res t r l c -
(17)  hereo f ;  and

to the Customer
in accordance with

In accordance wlth the above, the purchase price of the customer list

l ras computed to be $5091755.83, wlth tax due thereon of $35r682.9I.

6 . Both Kingston and Newcombe considered the customer list to be conflden-

tial. Paragraph 28 of the agreement provided:

t'(28) Advance List of Custoner Accounts. Upon the executlon of
this Agreement, or as soon @ticabLe (but prlor to
the closing hereunder), Sel-ler agrees to furnish Purchaser wlth an
advance l-istlng of the Customer Accounts and such other lnformatlon
as Purchaser tn:ly reasonably require to enter such customers, their
respective delivery scheduLes and other related account lnfornatlon
ln its computer, it being understood and agreed by Purchaser that
such account lnfornation ls betng furrrlshed to it as an accomodatlon
only and to facilitat,e the transition of the Business at cLoslng and
that Purchaser shal1 acqulre no right, tltle or lnterest thereto
prior to the cl-osing ln accordance with this Agreement,. Pendlng the
closing hereunder Purchaser shall hol-d such lnformatlon ln truet ln a
flduciary capaclty for the sole beneflt of Seller, and Purchaser
agrees to take all necessary steps to Protect and preserve the
confldentlal-ity of such account information. Should the sale of the
Property fail to close for any reason whatsoever, Purchaser shalL
funmedLately erase from its computer all such account infornatlon
furnished by Seller, and wlthout naklng or retainlng any copy thereof'
shal-l- return to Sei-l-er a1-1 computer prlntouts and other account
lnformatl-on furnished to it by Seller. Purchaser understands that
Seller would suffer lrreparable damage in the event of the unauthorlzed
use of such proprietary infornatlon by Purchaser, or others, and
covenants and agrees that prlor to closlng, or at any tine should the
sale of the Property fai j -  to close, l t  wl l l -  not dlsclos€ ot ue€r
directly or lndlrectly, any such lnformatlon which lt shal-l have
recelved fron Seller ln accordance wlth thls paragraph (28)."

In additlon' paragraph (1) (a) (v) of a Non-Conpetition Agreement

entered into between the parties on July 1, 1981 provlded, ln pertlnent partr

the followlng:
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"(v) Dlsclose or use, dLrect ly or lndlrect ly '  any cont ldent lal
information rel-ating to the business of Newconbe or (Kingston) or any
affll-iate thereof, which (Anos R. Newcombe) has obtalned knowJ-edge of
by reason of hls ownership of and prlor employnent by Newcombe. A1L
such confLdentlal infornstlon shall be retained by (Anos R. Newcombe)
ln trust in a flduciary capaclty for the sole beneflt of (Klngston)
and lte affll lates. Such confldential- lnfornation lncludes, but ls
not l-inited to, lnforuatlon with respect to techniques for procurlng
customer leads, narketlng, advertislngr and sales Presentation
methods and mater ials,  customer l - lsts. . . t t .

The custorner l-ist, in addltlon to the customerrs name and addrese,

also contained infornation concerning the nethod of delivery and cuatomer

eredlt. One copy of the l-ist nas prepared and glven to petltioner by Newcombe.

Neither party divulged the lnformation except as provlded above' and the

lnfornatlon was used by petitloner so1e1y to continue servlcing the customers.

7. V & 0 Fuel Oil, Inc. (ttv & Ott) was a New York corporatLon which

conducted a retail heatlng oil and customer service buslness. On August 29e

1980, Kingston purchased all- the business assets of V & O, except for cash and

accounts recelvable'  The total  purchase pr ice was $78'886'43 which was al located

as fol lows:

Dellvery tank and trucks
Servlce vehicles
Oll- burner parts
0fflce furniture and equlpment
Restrictlve covenant of Alvie Von Etten
Restrictlve covenant of Gene Ohlson
Goodwill
Customer l-lst

$14, ooo. oo
3 ,500 .00
2 ,27L .63
I  , 500 .  00
5 ,000 .00
5,  000.  00
5 ,000 .00

42,6L4.80
$78 ,886 .43

8. A written copy of the customer list was furnished to Klngston by

V & 0. Although not covered by agreement, both partles agreed that the inforna-

tion as to the customer list woul-d be kept confidential. Nelther party divulged

the informatlon to anyone else.

9. 0n audit, the examlner for the Audit DLvlslon determlned a tax due of

$3r6 tg .04  based on  a  va lue  o f  the  cuatomer  l - l s t  o f  $51 '514.80 .
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CONCLUSIONS OF LAW

A. That section 1t05(a) of the Tax Law inposes a tax upon the rfrecelpts

from every retail sale of tanglble personal property except as othentlse

provided ln [Art ic le 28]."  Sect i .on f105(c)(1) of the Tax Law imposes a tax on

the receLpts from every sale, except for resaLe, of the servlce of ttfurnlshing

of informatlon by printed, mlmeographed or nu1-tlgraphed matter or by duplicatlng

written or printed matter ln any other rrann€Er incl-uding the eervlces of

collectlng, conpiling or analyzlng lnformation of any klnd or nature and

furnishing reports thereof to other persons, but excludlng the furnishlng of

information which is person or indivldual- in nature and whlch ls not or may not

be substantialJ-y lncorporated in reports furnl-shed to other persona...tt.

B. That a customer l-lst ls a business asset the sale of whlch constitutes

"the sale of lnformatlon and ls,  therefore, taxable under sect ion 1105 lsubd.

(c) l  of  the Tax Law (cl tat lon omit ted)[  ( tone Island Rel iabl@

Comission, 72 A.D.2d,8263 Dair l rmens League Co-Op Assoclat ion, Inc. et  al .1

State Tax Conrmission, December 14, 1984). Therefore, the Audlt Dlvlsion

properly determined that the sales of the customer lists were subject to tax.

C. That the tax due on the purchase of the customer List from V & O Fuel

Oi l ,  Inc. is to be based on $42,614.80 (Flndlng of Fact "7"r -SlgIg,)  and not

$51,614.80 as or iginal l -y deternlned by the Audlt  Dlvls ion.

D. That the petitlons of Klngston 011 Supply Corp. are granted to the

extent indlcated in Concluslon of Law "Ct', supra; the Audit Division is hereby

dlrected to rnodify the Notice of Determlnatlon and Demand for Paynent of Sales



and Use Taxes Due issued June

pet l t ions are denled.

DATED: Albanyr New York

mAY 2 3 1985

-7-

8, L982; and that, excePt as so granted, the

STATE TAX COMMISSION
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