
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

King Crab Rest,aurant, Inc.

for Redeterminatl"on of a Defictency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  6 l I l 7 9  -  5 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davi.d Parchuck, belng duJ-y sworn, deposes and says that he is an enployee
of the St,ate Tax Conrmisslon, that he ts over 18 years of age, and that on the
30th day of Oct,ober,  1985, he served the withln not lce of Decision by cert l f ied
mail upon King Crab Restaurant, Inc. r the petltioner in the withln proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as f  ol lorts:

King Crab Restaurant,  Inc.
871 8th Avenue
New York, NY 10019

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post off ice under the excluslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee is the petltioner
herein and that the address set forth on sald wrapper is the last known address
of the pet l t ioner.

Sworn to before me thls
30 th  day  o f  October ,  1985.

thor ized to ister oaths
pursuant to Tax Law sect lon 174



STATE OF

STATE TAX COMMISSION

In the Matter of the Petition
o f

Klng Crab Restaurant,, Inc.

for RedetermLnation of a Deflciency or Revision
of a Determl"nation or Refund of Sales & Use Tax
under Artl"cle 28 & 29 of the Tax Law for the
P e r i o d  6 / t 1 7 9  -  5 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he l.s an employee
of the State Tax Conmlssion, that he ls over 18 years of age, and that on the
30th day of Octoberr 7985, he served the withln,  not ice of Decision by cert i f ied
nail upon Gerald B. Tepper, the representattve of the petitioner ln the within
proceeding, bI enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Gerald B. Tepper
2055 Boston Post Rd.
Larchmont, NY 10538

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the excLustve care and custody of the Unlted States PostaL
Service withln the State of New York.

That deponent further says that the sal"d addresaee Ls the rePresentatlve
of the petltioner hereln and that the address set forth on sald IffaPPer ls the
last known address of the representattve of the petltioner.

Sworn to before rne thl-s
30th day of October,  L985.

NEW YORK

Authorlzed to a
pursuant to Tax

nister oa
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  7 2 2 2 7

October  30 ,  1985

Klng Crab Rest,aurant, Inc.
871 8th Avenue
New York, NY 10019

Gentlemen:

Pl-ease take notice of the Declslon of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of revlew at the administrative Ievel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revielt an
adverse declslon by the State Tax Conmission may be instltuted only under
Article 78 of the Civil- Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date  o f  th is  no t lce .

Inguiries concerning the computation of tax due or refund allowed in accordance
with thls declsion may be addressed to:

NYS Dept. Taxatl"on and Finance
Law Bureau - Litigation Unit
BuiJ-ding /19, State Campus
Albany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Pet l . t lonerrs Representat ive
Gerald B. Tepper
2065 Boston Post Rd.
Larchmont,  NY 10538
Taxing Bureauts Representattve
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STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f
i

KrNG CRAB RESTAUMIIT, rNC. DECISION
:

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod June 1, 1979
through May 31, L982. ?

Pet i t ioner,  Klng Crab Restaurant,  Inc.r  87I 8th Avenue, New York, New York

10019, f i l -ed a pet i t lon for revlsion of a determinat lon or for refund of saLes-

and use taxes under Articles 28 and 29 of, the Tax Law for the perlod June 1,

1979 th rough May 31 ,  1982 (F iLe  No.  43886) .

A hearl.ng was hel-d before Arthur Johnson, Hearing Offlcer, at the offlces

of the State Tax Comission, Two WorLd Trade Center, New York, New York, on

March  12 ,  1985 a t  10 :45  A.M.  Pet i t loner  appeared by  Gera ld  B .  Tepper r  C.P.A.

The Audit  Divls ion appeared by John P. Dugan, Esq. (Wll l tan Fox, Esq.,  of

counsel)  .

ISSUE

Whether the Audlt Dlvlsionts use of markup percentages as a basis for

deternlnlng pet i t ionerrs sales of food, l iquor,  wine and beer l tas Proper.

FINDINGS OF FACT

1. Pet i t loner,  King Crab Restaurant,  Inc.,  operated a restaurant and bar

l-ocated at 871 8th Avenue, New York, New York.

2, On February 18, 1983, as the result  of  an audlt ,  the Audlt  Dl.v ls lon

lssued a Notice of Determlnation and Demand for Payment of Sales and Use Taxes

Due against petitioner covering the period June 1, 1979 through May 31, 1982



-2-

fo r  taxes  due o f  $271524.85 ,  p lus  pena l ty  and in te res t  o f  $ f1 r694.87r ' fo r  a

t o t a l  o f  $ 3 9 , 2 1 9 . 7 2 .

3. Petitioner executed consents extending the period of Lirnltatlon for

assessment of sales and use taxes for the period June 1, 1979 through November 30,

L979 to  March  20 ,  1983.

4. Petitioner made the following books and records available for audit:

generaL l-edger, cash disbursements journal and purchase involces for the perlod

January, 1980 through Mayr L982; guest checks; and bank statements. For the perlod

prior to January, 1980, only the bank statements were avai lable. Pet l t loner dld

not maintain any cash register tapes. The Audit DLvlsion examined the guest checks

and found that they lrere not ln any numerical sequence. The Audlt Dlvision detetmlned

that the records were lnadequate and lncomplete for audit purposes and therefore

deened l t  necessary to reconstruct pet l t lonerrs sales by markl .ng up purchases of

food, I lquor,  beer and wine.

Purchase lnvolces for Aprll, L98Z and lIay, L982 for liquor' beer and

wine were reviewed and the folJ-owing markup percentages were computed: llquor

- 3L9.37 percent;  l r ine -  247.38 percent;  and beer -  25L.67 percent.  The markups were

conputed using drlnk sizes and seLling prices provlded by the petltloner. The Audit

Divislon allowed 15 percent for spillage. The food markup htas estimated to be 100

percent based on audit experience with slnilar restaurants. Prlces of drlnks served

at the bar differed with the price charged at tables and therefore, in couputlng the

markups, the auditor proport ioned, 66-213 percent of sales to the bar and 33-Ll3 Percent

to  tab les .

Total  purchases for the perlod l larch 1, 1980 through May 31, 1.982 were

$423,901.34 .  These purchases  were  aL l -oca ted  as  fo l lo \ ts :  food -  $314,873.91

( 7 4 . 2 8 % ) ;  l i q u o r  -  $ a t , 7 1 1 . 8 9  ( 9 . 8 4 2 ) ;  w i n e  -  $ 4 2 , 1 3 5 . 7 9  ( 9 . 9 4 7 " ) ;  a n d  b e e r  -

$2I1237.46 (5.0I7").  These percentages r i rere based on an analysls of purchase
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involces for March, L982 through May, L982. Purchases were adjdsted to $380'567.42

to reflect supplies Lncluded in purchasesr 8n inventory Lncrease, employee

meals and .spoiJ-age. The narkup percentages hrere appLled to appl-lcable purchases

to arr ive at taxabl-e sales ot.  $927,8L4.52. Pet i t loner reported taxable sales

of $630,518.00 for the same perlod, leavlng addit ional taxable sales of $297 '296.52

or an increase of 47.15 percent.  This percentage was used to determl.ne total

addit tonal taxable sales and taxes due of $261120.61 for the ent lre audlt  per iod.

An analysls of three dayst guest checks ln lIay, 1982 revealed that

pet i t ioner overcoLlected sales tax of $1.14. This amount was dLvided by tax

report ,ed of $2A9.37 to arr lve at an error factor of .54 percent.  This percentage

was appl led to total  sales tax reported to determine overcol lect lons of $440.14

for the audtt  per lod.

The audit  also disclosed use taxes due of $171.71 on expense purchases

and $792.32 on beverages consumed by empl-oyees.

5. FollowJ.ng a pre-hearing conference, the additional taxes due resulting

from the markup test nere adjusted to $17 1225.67. The revlslon was based on

the followlng reductions to the markup percentages: food - 75 percent; liquor

- 270 percent;  wine - 2I5 percent;  and beer -  251.67 percent.  The penalty assessed

was also walved at the conference.

6. Petltloner argued that lt malntained complete books and records whlch

were available for audit and therefore the Audit Divlsl.onrs use of markup

percentages and est,Lmates was tmproper.



-4-

CONCLUSIONS OF LAW

A. That sectlon 1135(a) of the Tax Law provides that every person requlred

to collect tax shall keep records of every sale and of all amounts pald'

charged or due thereon and of the tax payabLe thereon. Such records shall

incl-ude a true copy of each sales sl ip,  invoice, receipt or statement.

Pet l t lonerrs guest checks were useless in servLng as a ver i f lable

record of taxable sales. They were not in numerlcal sequencp and they could not

be reconcl led to cash reglster tapes. Moreover,  there were no records for s lx

months of the audit  per iod. Accordingly,  pet l t lonerts books and records were

c}edrly lnadequate and unreliable for audit purposes (l"latter of George Korba v.

State Tax Com'nission, 84 A.D.2d 655). Under such cl.rcumstances, the Audlt

Divls ionrs uae of a test per lod and a markup percentage audit  was proper in

accordance with section 1138(a) of the Tax Law (Matter of tlanrattyrs/732 Amsterdam

Tavern, Inc. v.  State Tax Commission, 88 A.D.2d L028).

B. That the Audlt  Divis lon reasonably calculated pet l t ionerrs tax l iabl l l ty

and petltioner has falled to denonstrate by clear and convincing evidence that

t h e a u d i t m e t h o d o r t h e a m o u n t o f t a x a s s e s s e d I J a s e r r o n e o u s ( @

Line Opera tors  Fra terna l  Organ iza t ion ,  Inc .  v .  Tu l l y ,  84  A.D.2d 858) .

C. That in accordance wlth Findlng of Fact "5", the addltional taxes due

are reduced to $18,629.87 and the penalty is cancel l -ed.

D. That the petltlon of King Crab Restaurant, Inc. ls granted to the

extent indlcated in Concluslon of Law "C"; the Audlt Division Ls hereby dlrected

to modify the Notice of Determinatlon and Demand for Payoent of Sal-ee and Use



Taxes Due issued February 18, 1983;

is in al-l- other respects denl.ed.

DATED: Albany, New York

OcT 30 1985

-5-

and that, except as so granded, the petLtlon

STATE TAX COMMISSION

PRESIDENT

N( b*s----
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