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A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 28, 1985

Loula Kelarakos & Eily Kasday
Etly -  Lou Servlce Stat ion, Inc.
227 Dover Green
Staten Island, NY 10301

Dear Madames:

Please take notlce of the declsion of the State Tax Connnlssion enclosed
herewith.

You have now exhausted your rtght of review at the adml.nlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revlew an
adverse declsion by the State Tax Conmission may be lnstltuted onl-y under
Artl.cle 78 of the Civil- Practice Law and Rul-es, and must be conmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date  o f  th is  no t ice .

Inqul.rJ.es concernlng the computatlon of tax due or refund allowed ln accordance
with thls decLslon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigatlon Unit
Bulldlng ll9, State Campus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very truly youra,

STATE TAX COMMISSION

cc: Pet l t lonerfs Representat lve
Paul Friedman
1450 Broadway
New York, NY 10018
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlone

o f

LOI'I"A KELARAKOS AIID EILY KASDAY,
AS OFFICERS OF E & M SERVICE STATION, INC.

for Revlslon of a Deterulnatlon or for Rcfuad
of Sales and Uee Taxee under Artlclcs 28 and, 29

'of the Tax Law for the Perlode December l, L977
through llay 3lr 1978 and December 1, L978
through l,tay 31, 1980.

DECISION

In the Matter of the Petltlons.

o f

LOT'LA KELARAKOS AI{D EILY KASDAY,
AS OFFICERS OF EILY-LO-U SERVICE STATION, INC.

for Revislon of a Determlnation or for Refund
of Salee and Use Ta:ces under Artlclee 28 and, 29
of the Tax Law for the Perlode June l, L979
through August 31, 1979 and Septenber 1, L979
through Novenber 30, 1980.

Petltloners, Loula KeLarakos, 227 Dover Green, Staten Island, New York

10301, and Elly Kasday, 61 Cedar Cltff  Road, Staten Island, New York 10301, ae

officers of E & M Service Statlon, Inc., ftled petltions for revlslon of

determlnatlon or for refund of eales and uae taxea under Artlcles 28 and

of the Tax Law for the perl.ods December 1, 1977 through ltay 31, 1978 and

December 1, 1978 through May 31, f980 (flle Nos. 39359 and 40476).

Petltlonere, Loula Kelarakoe and Elly Kasday, as officers of Elly-Lou

Senrlce Statlor, Inc., flled petltlons for revlslon of a determlnatlon or for

refund of sales. and use tanes under Art{cles 28 and 29 of the Tax Law for the

a
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perlods June I , LgTg through August 31e 1979 aad Septeuber l, 1979 through

Novenber 30r 1980 (Fl le Nos. 41L29 and 41954).

A fornel bearlag pae held before Frank W. Barrie, Hear'ing Offlcer' at the

off{cgs of the State Tax Comlsslon, l\lo l{orld Trade Center, New York, New

York, on October 1.6, 1984 at 9:15 A.M., wlth al l  brlefe to be eubnitted by

January 25, 1985. Petltloners appeared by Paul Frledmau, Eaq. The Ardlt

Dlvlsl.on appeared by John P. Dugan, Es.q, (Lawrence A. Newoan, Esq., of counsel).

rssuEs

I. Whether petltloners, Loula Kelarakos and Eily Kasday, were pereoua

requlred to collect anf pay over sales tax on behalf of E & M Senrlce Statlon,

Inc. and Elly-Lou Senrice Statlon, Inc. wlthln the meanlng and latent of

sectl.o:rs 113f(1) and lf33(a) of the Tax Law durlng the perlode at lssue hereln.

II. If so, whether the Audlt Otrt"lon properly determlned the eales tax

due from E e M Senrtce. Statlon, Inc. and Elly-Lou Senzlce Statlon' Inc.

III. Wtrether the Audlt Dlvlslon properly aseerted a penalty based upon

fraud.

FINDINGS OF FACT

l. 0n June 20, L982, the Audlt Dlvlslon, as the regult of a fleld audlt,

lssued a Notlce of Determinatlon and Denand for Payuent of Sales and Use Taxee

Due agalnst E & M Senrlce Statlon, Inc. (t'E & Mt') assesslng taxes due of

$148' LLl .44, plue a penalty lnposed for f raud of $741058.72 and lnterest of

$561755.59, for a total  due of $278rg3L.75 for the perlods December l ,  Lg77

through May 311 1978 and December L,' L978 through !{ay 31, 1980.

Alao on June 20, L982, the Audlt Dlvlslon lseued notlces of determlnation

and deuand for payment. of sales and use taxes due Ldentl.cbl as to amounte and

perlode a6 the notlce lssued to E & M agalnst petltionere, Loula Kelarakos and
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Elly Kasday. The baals for the notlces lssued agalnst petLtloners was that

petLtlonera were responelble offlcers of E & M and therefore pereonally llable

for the salee taxes due from sald corporatlon.

2. On Septenbet 20, L982, the Audlt Dlvlslon, as the result of a fleld

audlt, lssued a Notice of Determl.nation and Deruand for Pa;ruent of Sales and Uge

Taxes Due.against Elly-Lou Serrrlce Statlon, Inc. (ttElly-1outr) assesalng taxee

due of $13,774.00, plus a penalty {npoeed for f raud of $6;887.00 aid lnterest

of $5 ,206.57, for a totaL due of $251867.57 for the quarter ly per lod ended

Anguet 31, Lg7g. The tax due on thle notl.ce was subsequently reduced by the

Audlt  Dlvlelon to $121497.52, the peaalty lnpoeed for f raud to $6'248.76 and

the lnterest to $41724.06r.  for an adJusted total  due of $231470.34.

. O,n December 20, Lg82, the Audlt Dlvlsion, a6 the result of a fleld

audlt, lssued aoother Notlce of Determlnatl.on and Demand for Payment of Sa1ee

and Use Taxes Due agalnst Elly-Lou aasessLng taxes due of $631340.32' Plus a

penalty lnpoeed for f raud of $9f 1670.16 and lntereet of $20'354.57, for a total

due of $115,365.05 for the period Septenber 1r 1979 through Noveuber 30'  1980.

Also on September 20 and December 20, L982, the Audlt Dlvlslon lseued

to each petltloner notlces of determlnatlon and demand for Pa]tuent of eales and

use taxes due ldentlcal ae to a,mounts (lncludlng adJustments) and perlods as

the notlces lssued agal.nat ElJ.y-Lou. Ttre basls for the notlces lesued agalnst

petltloners !ra6 that p:tltloners were responslble offlcers of Elly-Lou and

therefore personally llable for the ealea taxes due from eald corporatlon.

3. The aforementioned notlces are tlmely as to all perlods lncludlng the

perlode ended February 28 and May 31, 1978 elnce the salee and uee tax returns

for sald perlods were late flLed.
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4. Ig ls the posltlon of the Andlt Dlvlslon that durlng the audlts of

E & M aud Elly-Lou respectlvely, the audlt procedures utlllzed were eound and

coaelstent, that approprlate ladlrect Deasurenenta and analyaes ltere rnade' that

thlrd party lnformatlon lraa obtalned, and thet the deflclencles leeued agalnet

sald corporatlons are the reeult of such audlt fladings. Ttre Audlt DLvlelon

further contends that petltloner Elly Kasday and petltloner Loula Kelarakoe

lrere the preeldent and vl.ce-preeldent, respectlvelyr of both E & U aad Elly-Lou'

and, further, that the fallure to pay the taxes due wlthln the requlred tlue

was due to fraud.

5. At the hearlng held hereln, the petltlonerst

that the addltloual tax found to be due frou E & M and

gaeoll.ne salee was correct. Petltloners claim that the

to be due frou E & M and Elly-Lou on unreported repal.r

Petltloners further contend that neLther of them wae an

E&MorE l J . y -Lou .

representatlve conceded

Elly-Lou on unreported

addltlonal tax determlned

eales Le Lncorrect.

officer or employee of

6. During the perlod at lssue, E & M was a doueetlc corporatlon whlch

operated a Shell gag statlon at 9001 4th Avenue, Brooklyn, New York. Edward

Kasday, husband of petltloner El1y Kasday, Mlke Kelarakos, husband of petltloner

Loula Kelarakoe, and l{lchael Kourkoulakos, 95 Vera Street, Staten Island' New

York, each onned l0 shares of the ooly lasued etock of E & M.

On liarch 16, 1978, She1l 011 Coupany advlsed Consolldated Edlson of

the followlng:

ffPleese be advlsed that the Shell 011 Company wlth offlces
located at 3000 ltarcue Avenue, Lake Succese, New York 11040, hae a
duly executed lease effectlve March 20th, 1978 and explrlng March 31,
1981 between tir. E. Kasday the prealdent, of E & M Senrlce Station
Inc. coverlng the subject premlsee located at 9001 - 4th Avenuer
Brooklyn, New York 11209.r1
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Fursuant to a Shareholderrs Agreement nade on Decembet 2O, 1978' lt

lras Dutually agreed by the ehareholdere:

frThat each of the ehareholders to w.ltr !!!g!g.s' MIKE
KELAIAKOS Al{D MICHAEL KoURKoUtAI(os agree that-E6Frgrr-e fi-aff
renb{n a etoekhollef of the corporatlon, he shall vote for MICIIAET
KoItRKoI[,AKoS as Preeldeot and Dlrector, EDI{ARD KASDAY as vl.ffildent- -
anil Dliector, and MIKE KELARAKOS as Secretary-Treasurer Dl.rector of
the corporatlon. tt -

0n Aprll 23r L979, an account lras opened ln Comsalty Natlonal Bank on

behalf of E & M whlch lleted as slgnatoriee: !{ike Kelerakos, Edsard Kasday aad

!,llchael Kourkoulakos.

7. .At the tlme of the audlt, E & Mhad ceased operatlons. Therefore, the

audltor determlned that E & M nalntalned two senzice bays based on the obgenratlon

thet the gae statlon then operatlng at E & Mte locatlon had two operatlng

serrrlce baye. The auditor determLned repal.r sal-es as follows: 8 hours per day

x $30 per hour x 6 daye per week x 2 baye = $21880.00 per week. Multlplylng

$2'800.00 x 136 weeks (audlt pertod) resulted in taxable repalr eales of

$391r680.00. The audltor deterulned addlt lonal taxable eales of $2,484,103.00

(gasollae and repalr ealee) aad addltlonal teKes due of $198,728.44. E & M and

the pet l t loners were as€ressed $1481117.44 of,  thls amount for the perl .od at

lssue herela, and the balance of $501611.00 wae to be assessed at a later date.

No books or records were nade avallable to the audltor nor lrere they preeented

at the hearlag.

8. Durlng the perlod at lssue, Elly-Lou lras a domegtic corporatlon whlch

operated a She1l gas statlon at 6414 Fort Haurllton Parlnray, Brooklyn, New York.

The offlcers and equal shareholdera lrere Edward Kaedayr husband of petltloner

Elly l(aeday, and Mlke Kelarakos, husband of petltloner Loula Kelarakoe.

9. At the tirne of the audlt, El1y-Lou had ceased operatlona. Slnce the

present operator of the gas statlon malntelned three servlce bays and two
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mechanlca, the audltor, based on experlence obGalned from audlts of other gas

8tatlons, estlmated repalr sales to be $21000.00 per week. The audltor deteruined

total addltlonaL taxable Eales of $947 1973.00 (gaeollne aad repalr salee) aod

addltloual taxes due of $751837.84. Elly-Lou aad petltlonere rtere aeeeesed

thls amount. No books or records were nade avallable to the audltor nor were

they preeented at the hearlng.

10. !,llke Kelarakos and Edward Kasday attended tralning classes provlded by

the Shell 011 Coupany whlch are requlred before an lndlvldual ls ellglble to

become a dealer or operator of a Shell gas statlon. 0n October 30' 1980, Mlke

Kelarakos and Edward Kaeday executed a ter:mlnatlon agreenent rrlth the Shell 011

Gonpany on behaLf of E E M.

11. Elly-Lou waa a rrgae onlytt servlce statlon. At the tlne Mlke Kelarakoe

and Edlrard Kasday took over the prenlses, the baye were boarded itp by the Shell

011 Conpany and remalned that way for as long ae they operated the statlon.

Elly-Lou perforued no repal.r sales.

L2. Durlng the period at lesue and at the present tl.ne, petltl.oner Loula

Kelarakos reelded at, 227 Dorrer Green, Staten leland, New York, ltlth her hueband,

Mlke Kelarakos, and thelr four chlldren. Loula Kelarakos lraa a houeewtfe and

never owned stock ln elther E & M or Elly-Lou and was never an offlcer or

enployee of E & M or Elly-Lou. Loula Kelarakos never attended any tralnlog

classee provlded by the Shel1 01L Conpany. Loula Kelarakos Dever naintalned

any books or records on behalf of Elly-Lou or E & M.

13. Durlng the perlod at lssue and at the present tlne, petltloner Elly

Kaeday reslded at 6l Cedar Cllff Road, Staten Island, New York, with her

hueband, Edward l(asday, and their two chlldren. El1y Kasday was a housewlfe

and never owned stock ln elther E & M or Elly-Lou and lras never an offlcer or
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euployee of E & M or Elly-Lou. Elly Kasday never attended any tralnlng classee

provlded by the Shell 011 Conpany. El1y Kaedey never nalatalned any books or

records on behalf of Elly-Lou or E & M.

L4. The Certlflcates of Reglstratlon of both E & M and E11y-Lou lndlcate

petltloner Elly trbsday ae presldent and petl.tioner Loula Kelarakos as vlce-

presldent. Thls wae the basls for the Audlt Dlvlelontg leeuance of the notlces

agalnet petlttoners. Ttre petltloners could not explatn'how thetr names cene to

appear ou the Certlflcatea and the'audltor nade no other lnqulry lnto the

ldenclty of the offlcers of the corporatlone.

15. The Audit Dlvlslon offered no evldence that the fallure to pay the

texes at iseue lrlthin the tlne requlred was due to fraud.

CONCLUSIONS OF I.AW

A. Ttrat sectlon 1133(a) of the Tax Law provldes, ln pertlnent part' that:

rr(E)very person requlred to collect any tax lnposed by (Artlcle 28)
shall be personally llab1e for the tax lnposed, collected or requlred
to be collected under (Artlcle 281."

B. Ttrat eectlon 1131(1) of the Tax Law deflnes "person requlred to

collect any tax imposed by (Artlcle 28)r' to lnclude:

'r(E)very vendor of tanglble personal property or senrlces; every
reclplent of amueement charges; and every operator of a hotel. Sald
terua sha1l also lnclude any offlcer or enployee of e corporatlon or
of a dlssolved corporatlon who as guch offlcer or empJ.oyee ls under a
duty to act for euch corporatlon ln complying wlth any requirement of
(Arttcte 28) and any member of a partnerehlp.t'

C. That 20 NYCRR.526.Ll(b)(2) provldes:

"(2) l{trether an offlcer or euployee of a corporatlon ls a
pereon requlred to collect, truthfully account for, or pay over the
salee or use tax ls to be determined ln every case ou the particular
facte tnvolved. Generally, a person sho ls authorlzed to stgn a
corporatlonre tax returns or who le responslble for nalntainlng the
corporate books, or who ls responelble for the corporatlonts manage-
ment,  is under a duty to act.r l
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D. That wl. thln the.meanLng aod lntent of  eect lone 1133(a) and 113f( l )  of

the Tax Law and 20 I{YCRR 526.I1(b)(2), petltioners Loula Kelarakoe and 811y

Kasday ltere not peraona requlred to collect tax on behaLf of E & M Servlce

Statlon, Inc. or Elly-Lou Senrice Statl.on, Inb.

E. That ln vlew of Concluelon of Law ttDtt, ggg,, Iseues ttlltt and "IIIr

are hereby rendered moot.

F. That the petitlons of Loula Kelarakos and Elly Kaaday are graated and

the notlces of determlnation and demand for payment of ealee aud use taxee due

leeued agalnst theu on June 20, September 20, and December 20, L982 ate hereby

cancelled

DATED: Albany, New York

JUN 2 8 1985
STATE TAX COMMISSION


