
STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetltLon !
of

Loula Kelarakos & Elly Kaeday,
As Off lcers of E & M Service Stat lon, Inc. :

for Redeternlnation of a Deflclency or Revlslon :
of a Determlnatlon or Refund of Sales & Use Tax
under ArtLcl-e 28 & 29 of the Tax Law for the Perlod:
L2/ L /77-s l3L l8A & L2/ r  178-5 /31 /80.

AFFIDAVIT OF MAILING

In the Matter of the PetLtlon

o f

Lou1a Kelarakos & EiI-y Kasday,
As 0fficers of Elly-Lou Service Statlon, Inc.

for Revisl-on of a Determination or for Refund of :
Sal-es and Use Taxes under Articl-es 28 and 29
of the Tax Law for the Periods June I, 1979 through:
August 31, 1979 and September 1, 1979 through
November 30, 1980. :

State of New York :
s s .  :

County of Albany :

David Parchuck, belng dul-y sworn, deposes and saye that he is an employee
of the State Tax Comlssion, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the withln notice of declslon by certlfled
uall upon Loula Kelarakos & Eily KasdayrELly - Lou Servlce Statl.on, Inc. the
petLtioner in the wlthLn proceedtng, bI enclosLng a true copy thereof in a
securely seaLed postpald wrapper addressed as follows:

Loula KeLarakos & Elly Kasday
Elly - Lou Servl.ce Station, Inc.
227 Dover Green
Staten IsLand, NY 

'10301

and by deposlting same enclosed in a postpaLd properly addressed ltrapPer ln a
post office under the exclueive care and custody of the Unlted States Poetal
Service wlthin the State of New York.
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That deponent further says
herein and that the address 6et
of the pet l t loner.

Sworn to before me thls
28th day of June, 1985.

pursuant to L74

AFFIDAVIT OF MAILING

that the saLd
forth on sald

addressee Ls the petltioner
lrrapper ls the last known addrese

to
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STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon :
of

Loula Kelarakos & Elly Kasday,
As Offlcers of E & M Servlce Statlon, Inc. : AFFIDAVIT OF MAILING

for Redetermlnation of a Deficiency or RevlsLon :
of a Deternination or Refund of Sales & Use Tax
under Artlcl-e 28 & 29 of the Tax Law for the PerLod:
r2 l  r  177-s l3L 180 & Lz l  L l78-s l3r l80.

In the Matter of the Pet i t lon

o f
:

Loula KeLarakos & Eil-y Kasday,
As Offlcers of Elly-Lou Service Station, Inc. :

for Revlsion of a Determinatton or for Refund of :
Sales and Use Taxes under ArtLcles 28 and,29
of the Tax Law for the Periods June 1, 7979 through:
August 31, L979 and, Septenber 1, 1979 through
Novenber 30, 1980. :

State of New York :
s s .  :

County of A1-bany :

David Parchuck, belng duly sworn, depoeee and says that he is an employee
of the State Tax Conrmission, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the wlthin notlce of decLslon by certlfled
uall upon Paul Frtedman, the representatlve of the petLtloner ln the ltlthin
proceedlng, bI encl-osLng a true copy thereof Ln a securely sealed poetpald
nrapper addressed as follows:

Paul Frledman
1450 Broadway
New York, NY 10018

and by deposlting same enclosed ln a postpald properl-y addressed wrapper ln a
post offtce under the excluslve care and custody of the UnLted States Poetal
Service lrithln the State of New York.
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That deponent further says that the said addreasee le the representative
of the petl.tioner hereln and that the address set forth on sald ltraPPer ls the
last known address of the representative of the petitloner.

Sworn to before ne thLs
28th day of June, f985.

lzed to ster oaths
sectLon 174pursuant to Tax Law



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O I I M I S S I O N

A L B A N Y ,  N E S I  Y  O K K  T 2 2 2 7

June 28, 1985

LouLa Kelarakos & ElIy Kasday
Ei ly -  Lou Service Stat ion, Inc.
227 Dovet Green
Staten Island, NY 10301

Dear Madames:

Please take notlce of the decislon of the State Tax Comlsslon enclosed
herewith.

You have now exhausted your right of revlew at the adnlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to review 8n
adverse decisl.on by the State Tax Connrisslon may be lnstltuted only under
Artlcle 78 of the Civll Practlce Law and Rules, and must be colrmenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thls not lce.

Inqulries concerning the computation of tax due or refund allowed in accordance
with this decislon nay be addressed to:

NYS Dept. Taxation and Ftnance
Law Bureau - Lltlgatton Unit
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly youre'

STATE TN( COMMISSION

cc: Pett t lonerts Representat ive
Paul Friedman
1450 Broadway
New York, NY 10018
Taxlng Bureauf s Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion 3
o f

Loula Kelarakos & EiJ-y Kasday,
As Off lcers of E & M Servlce Stat ion, Inc. !

for Redeterninatlon of a Deflcl.ency or Revlslon :
of a Deternination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the Period:
12 /  L  /77-s  /3 r  /80  & L2 /  L  /7  8 -5  l3 r  /80 .

AFFIDAVIT OF MAILING

In the Matter of the Petltlon
:

o f
:

Loula Kelarakos & Elly Kasday,
As Off icers of El ly-Lou Service Stat ion, Inc. :

for Revlslon of a Determlnatlon or for Refund of :
Sal-es and Use Taxes under ArtlcLes 28 and 29
of the Tax Law for the Perlods June L, 1979 through:
August 31, 1979 and September 1, 1979 through
November 30, 1980. :

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck, belng duly sworn, depoees and says that he le an enployee
of the State Tax Connlssion, that he is over 18 yeare of age, and that on the
28th day of June, 1985, he served the within not ice of declslon by certLf ied
nail upon Loula Kel-arakos & EIJ-y Kasda,Offlcers of E & M Servlce Statlon the
petitioner in the wlthin proceeding, b)' enclosing a true copy thereof ln a
securely sealed postpaid nrapper addressed as follows:

Loula Kelarakos & EIJ-y Kasday
Off icers of E & M Servlce Stat ion
6l Cedar Cl l f f  Road
Staten Isl-and, NY 10301

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States PostaL
Service nithl.n the State of New York.
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That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne thl.s
28th day of June, 1985.

pursuant to Tax Law section L74

AFFIDAVIT OF MAILING

that the eald addressee Ls the petitloner
forth on said nrapper ls the Last known addrees

g"



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :
o f

Loul-a Kelarakos & Elly Kasday,
As Offlcers of E & M Service Statton, Inc. : AFFIDAVIT OF MAILING

for Redeterminatlon of a Deficiency or Revlsion 3
of a Deternlnatlon or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the Perlod:
12/ r /77-5  /3 r /80  e  L2 /  L /78-s  /3 r /80 .

In the Matter of the Pet l t ion

o f
2

LouLa Kelarakos & Eily Kasday,
As Offlcers of Ell-y-Lou ServLce Statlon, Inc. :

for Revlsion of a Determination or for Refund of :
SaLes and Use Taxes under Articles 28 and 29
of the Tax Law for the Periods June I, L979 through:
August 31, L979 arrd September I, 1979 through
Novenber 30, 1980. z

State of New York :
s s .  :

County of Albany :

David Parchuck, belng dul-y sworn, deposes and says that he Le an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the within not ice of decislon by cert l f led
nail upon Paul Frledman, the representative of the petltloner ln the ltlthin
proceedlng, by encloslng a true copy thereof in a eecurely sealed postpald
rrrapper addressed as follows:

Paul Frtedman
1450 Broadway
New York, NY 10018

and by depositing same enclosed in a postpald properly addressed wrapper in a
post office under the excl-usive care and custody of the United States Postal
Senrlce withln the State of New York.



Page 2 AFFIDAVIT OF MAILING

That deponent further sdys that the sal.d addreasee ls the representatl.ve
of the petitioner hereln and that the address set forth on said wrapper Ls the
last known address of the representatlve of the petltioner.

Sworn to before ne thls
28th day of June, 1985.

Lster oaths
pursuant to Tax Law section 174
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June 28, 1985

Loula Kelarakos & Elly Kasda
Off lcers of E & M Servlce Stat ion
6l Cedar Cl i f f  Road
Staten Isl-and, NY 10301

Dear Madames:

Please take notlce of the declsLon of the State Tax Conrmlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstratlve Level-.
Pursuant to sectl.on(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse decislon by the State Tax Conrmlssion may be lnstituted only under
Artlcle 78 of the Civil Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months from the
date of this not lce.

Inquirles concernlng the computation of tax due or refund alLowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgatlon Unit
Bullding il9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yourst

STATE TN( COMMISSION

Petitloner I s Repreeentatlve
Paul Friedman
1450 Broadway
New York, NY 10018
Taxing Bureaurs Representative

c c :
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perlods June I, 1979 through August 31, 1979 and September 1, 1979 through

November 30, 1980 (Fi I-e Nos. 4LI29 and 41954).

A fornal hearlng was held before Frank W. Barrle, Hearing Offlcer' at the

offices of the State Tax Connisslon, Tno WorLd Trade Center, New York, New

York ,  on  October  16 ,1984 a t  9 :15  A.M. ,  w i th  a l l  b r le fs  to  be  subn l t ted  by

January 25, 1985. Petltloners appeared by Paul Frledman, Esq. The Audlt

Dlvlsl-on appeared by John P. Dugan, Esq. (Lawrence A. Newnan, Esq., of couneel).

ISSUES

I. Wtrether petltloners, Loula Kelarakos and Elly Kasday, were persona

requlred to coll-ect and pay over eales tax on behalf of E & M Servlce Statlon'

Inc. and Elly-Lou Service StatLon, Inc. wl.thln the meanlng and lntent of

sect lons 1131(1) and 1t33(a) of the Tax Law durlng the perlode at lssue hereln.

II. If so, whether the Audit Dlvlslon properly deternlned the sales tax

due from E & M Servlce Station, Inc. and EiJ-y-Lou Service Station, Inc.

III. trrlhether the Audit DlvLslon properl-y asserted a penal-ty baeed upon

fraud.

FINDINGS OF FACT

1. On June 20, 1982, the Audit Dlvtelon, as the result of a fleld audltr

lssued a Notlce of DeternLnatlon and Demand for Paynent of Sal-ee and Use Taxes

Due against E & M Service Statlon, Inc. ("8 & Mrt) assessing taxes due of

$148, LL7.44, plus a penalty lnposed for f raud of $741058.72 and interest of

$561755.59 ,  fo r  a  to ta l  due o f  $278 '93L,75  fo r  the  per lods  December  1 ,  L977

through May 31, 1978 and December 1, 1978 through May 31, f980.

Also on June 20, 1982, the Audlt Dlvlslon lesued notlces of deterninatlon

and demand for payment of sales and use taxes due ldentlcal as to amounts and

periods as the notice issued to E & M agatnst petitloners, Loula Kelarakos and
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El1y Kasday. The basLs for the notLces Lssued

petl-tloners lrere responslble officers of E & M

for the sales taxea due from sald corporatlon.

agalnst petitLoners was that

and therefore pereonal.ly llable

2. 0n Septenber 20, 1982, the Audlt Divlslon, as the result of a field

audlt, lssued a Notice of Determinatlon and Demand for Payment of Sales and Uee

Taxes Due agalnst Elly-Lou Senrlce Statlon, Inc. (rtElLy-Lou") aesesslng taxes

due o f  $13 '774.00 ,  p lus  a  pena l ty  Lmposed fo r  f raud o f  $61887.00  and Ln tereg t

of $5,206.57, fot  a total ,  due of $25,867.57 for the quarter ly per lod ended

Angust 31, L979. The tax due on this notlce lras subsequentJ.y reduced by the

Audit  DlvLsion to $12r 497.52, the penalty lmposed for f raud to $6,248.76 and

the  Ln teres t  to  $41724.06 ,  fo r  an  adJus ted  to ta l  due o f  $23,470.34 .

On Decenbet 20, L982, the Audlt Dlvlslon, as the result of a fleld

audit, Lssued another Notice of DetermlnatLon and Demand for Paynent of Sales

and Use Taxes Dre agalnst El ly-Lou aasessLng taxes due of $63r340.32r plus a

pena l ty  lnposed fo r  f raud o f  $3 t1670.16  and Ln teres t  o f  $20,354.57 ,  fo r  a  to ta l

due of $115'365.05 for the perlod Septenber l ,  1979 through November 30, 1980.

Also on September 20 and December 20, 1982, the Audl-t Dtvlelon iseued

to each petitloner notices of deternlnatlon and demand for pa)rment of galeg and

uae taxes due ldentlcal- as to amounts (lncluding adjustnents) and periods as

the notlces issued agalnst 811-y-Lou. The basls for the notlces tssued against

petltloners was that petltloners lrere responslbLe offlcers of Elly-Lou and

therefore personalJ-y llable for the sal-es taxes due from sald corporation.

3. The aforementloned notices are timely as to all perlods Lncl-udlng the

perlods ended February 28 and May 31, L978 slnce the sales and use tax returna

for said periods were late f l led.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlons

o f
:

LOULA KELARAKOS A}ID EILY KASDAY,
AS OFFTCERS OF E e M SERVICE STATTON, rNC. :

for RevLsl.on of a Deterntnatlon or for Refund :
of Sales and Use Taxes under ArticLes 28 an.d, 29
of the Tax Law for the Perlods December 1' L977 z
through l{ay 31, L978 and December 1, L978

:through May 31, 1980. 

_ DEcrsroN

In the Matter of the Petltlong
:

o f

LOULA KELARAKOS AND EILY I(ASDAY,
AS OFFTCERS OF EILY-LOU SERVICE STATION, INC. 3

for Revl.sion of a Determl.natl.on or for Refund :
of Salee and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlods June I, 1979 :
through August 31, 1979 and September 1, L979
through November 30, 1980. :

Petitloners, Loula Kel-arakos, 227 Dover Green, Staten Isl-and' New York

10301, and EIJ-y Kasday, 61 Cedar Cl- l f f  Road, Staten Island, New York 10301, as

off lcers of E & M Servlce Stat lon, Inc.,  f i l -ed pet l t lons for revlslon of a

determination or for refund of sales and uae taxes under Artlcl-ee 28 and 29

of the Tax Law for the perlods December l, L977 through May 31' 1978 and

December l ,  1978 through l , lay 31, f980 (Ft le Nos. 39359 and 40476).

Petltloners, Loula Kelarakos and Eily Kasday, as officers of ElLy-Lou

ServLce Statlon, Inc. r fl led petitions for revisl.on of 
" 

ilt.trfnatlon or for

refund of sal-es and use taxes under Artlcles 28 and 29 of the Tax Law for the
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periods June 1, 1979 through August 31, 1979 and Septenber 1, 1979 through

November 30, 1980 (FlLe Nos. 41129 and 41954).

A formal hearlng was held before Frank W. Barrle, Hearing 0fflcer, at the

offlces of the State Tax Coonigslon, thro hlorl-d Trade Center, New York' New

York, on October L6, 1984 at 9:15 A.M,, wlth al l  brlefs to be subnltted by

January 25, 1985. Petltloners appeared by Paul Frlednan, Esq. The Audlt

Dlvlslon appeared by John P. Dugan, Esq. (Lawrence A. Newnan, Esq., of coutlsel).

ISSUES

I. !{hether petltLoners, Loula Kelarakos and ElLy Kaeday' ltere peraona

requlred to collect and pay over eales tax on behalf of E & M Servlce Statton,

Inc. and Elly-Lou Servl.ce Statlon, Inc. wlthln the meanlng and lntent of

sect lons 1131(f)  and 1f33(a) of the Tax Law durlng the perlods at iesue herefn.

II. If so, whether the Audlt DlvLslon properJ-y deternlned the sales tax

due fron E & M Service Statlon, Inc. and Elly-Lou ServLce Statlon' Inc.

III. !,Ihether the Audit DlvLslon properly asserted a penal-ty baeed upon

fraud.

FINDINGS OF FACT

1. on June 20, L982, the Audlt Divlaion, as the result of a fleLd audlt,

lssued a Notlce of Determinatlon and Demand for Payment of SaLee and Use Taxes

Due agalnst E & M Servlce StatLon, Inc. (ttE & Mrr) assessing taxes due of

$148,L17.44, plus a penalty inposed for f raud of $74r058.72 and lnterest of

$56,755.59 ,  fo r  a  to ta l  due o f  $278193L.75  fo r  the  per lode December  1 ,  L977

through l4ay 31, L978 and December I ' L978 through May 31, 1980.

Al-so on June 20, 1982, the Audl-t DivlsLon lesued notLceg of deterninatl.on

and demand for payment of sales and use taxes due ldentlcal as to amounts and

perlods ae the notlce lssued to E & M agalnst petltloners, Loula Kelarakoe and
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ElLy lGsday. The basls for the notlces Lssued against petitloners was that

pet!.tioners Irere responslble officers of E & M and therefore pereonal-Ly ltable

for the sales taxes due fron sald corporatlon.

2. On Septenber 20t 1982, the Audlt DlvLsLon, as the result of a fLeld

audlt, lssued a Notice of Determl.natlon and Demand for Payment of Sales and Uee

Taxes Due against Elly-Lou Service Statlon, Inc. (ttElJ-y-Loutt) aeeessing taxee

due of $L3,774.00, plus a penalty lnposed for f raud of $6,887.00 and Lnterest

of $51206.57, fot  a total-  due of $25,867.57 for the quarter l-y perlod ended

August 31, L979. The tax due on this notlce lras subsequently reduced by the

Audit  Divls ion to $12,497.52, the penalty Lurposed for f raud to $6,248.76 and

the  ln te res t  to  $41724.06 ,  fo r  an  ad jus ted  to ta l  due o f  $231470.34 .

On Decembet 20, L982, the Audlt Dlvision, as the result of a field

audlt, lssued another Notlce of Deternlnatton and Demand for Paynent of Sales

and Use Taxes Due agaLnst El ly-Lou aaseaslng taxes due of $53,340.32r Plue a

penal- ty lmposed for f raud of $31 1670.16 and interest of  $20,354.57, for a totaL

due of $1151365.05 for the perLod September 1, 1979 through November 30, 1980.

Also on September 20 and December 20, L982, the Audlt Dlvlelon lssued

to each petltloner notlcee of determlnation and demand for pa]rment of eales and

use taxes due ldentlcal- as to anounts (lncluding adjustnents) and pertods ae

the notLces Lssued agalnst Eily-Lou. The basLs for the notl.ces lesued agalnst

petitloners na6 that petltloners lrere responslble offlcers of Elly-Lou and

therefore personally llable for the sales taxes due fron sal.d corporation.

3. The aforementioned notlces are tlmeLy ae to a1-L perlods lncl-udlng the

perlods ended February 28 and May 31, 1978 since the sales and use tax returna

for sald periods were late f i led.
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4. It ls the posltion of the Audit Dl.visLon that durlng the audlts of

E & M and Eily-Lou respectlvely, the audlt procedures utllized were sound and

consLstent, that appropriate indlrect measurements and analyses were nade, that

third party lnfornatlon was obtalned, and that the defl.clencles lseued agalnst

sald corporatlons are the result of such audit flndlngs. The Audlt Dl.vlslon

further contends that petltloner Elly Kasday and petltloner Loula Kelarakos

were the president and vLce-president, respectl.vely, of both E & M and Elly-Lou,

and, further, that the fallure to pay the taxes due wl.thln the requlred tlme

was due to fraud.

5. At the hearlng held hereLn, the petitionerst repreaentative conceded

that the addltlonal tax found to be due from E & M and Elly-Lou on unreported

gasollne sal-es was correct. Petltioners clain that the additlonal tax detemlned

to be due from E & M and Elly-Lou on unreported repair sales is lncorrect.

Petltioners further contend that nelther of them was an offlcer or enployee of

E & M o r E L l y - L o u .

6. Durlng the period at lssue, E & M was a domestlc corporatlon whlch

operated a Shel-l- gas statlon at 9001 4th Avenue, BrookJ.yn, New York. Edward

Kasdayr husband of petltloner Elly Kasday, Mike Kelarakos, husband of petltloner

Loula Kelarakos, and Michael KourkouLakos, 95 Vera Street' Staten Island, New

York, each owned 10 shares of the only lssued stock of E & M.

On !Larch 16, 1978, Shel.l 011 Conpany advised Consolidated Edlson of

the folLowlng:

t'Please be advlsed that the Shell o11 Company wlth offlces
located at 3000 Marcus Avenue, Lake Success, New York 11040' has a
duly executed lease effectl.ve llarch 20th, 1978 and expirlng March 31,
1981 between lfr. E. Kasday the president, of E & M Servlce Station
Inc. coverlng the subject premises located at 9001 - 4th Avenue,
Brooklyn, New York L1209."
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Pursuant to a Shareholderrs Agreement made on Decembet 2O, 1978, lt

was mutually agreed by the shareholders:

"That each of the shareholders to wlt r ry' II,59
KELARAKOS AND MICHAEL KOURKOULAKOS agree that so long as he shall
remain a stockholder of the corporatlon, he shall vote for MICHAEL
KOURK0ULAKOS as PresLdent and Dlrector, EDIJARD KASDAY as Vlffiestdent- -
ana-Dlrector, and MIKE KELARAKOS as Secretary-TreEsurer Dlrector of
the Corporat ion.t t  

-

0n Aprll 23, L979, an account lras opened ln Comunlty Natlonal Bank on

behalf of E & M which llsted as sLgnatories: Mlke Kelarakos' Edward Kasday and

l,Ilchael- Kourkoulakos .

7. At the time of the audlt, E & M had ceased operatlons. Thereforer the

audltor deternined that E & M maintalned two servlce bays based on the obserivatlon

that the gas statlon then operatlng at E & Mts location had two operatfng

servlce bays. The audltor determined repalr sales as foll-ows: 8 hours per day

x $30 per hour x 6 days per week x 2 bays = $2,880.00 per week. Multlpl-ying

$2r800.00 x 136 weeks (audlt  per lod) resulted Ln taxable repalr  sales of

$391,680.00 .  The aud l to r  de termlned add l t lona l  taxab le  sa lee  o f  $2 ,484,103.00

(gasol- lne and repalr  sales) and addLt lonal taxea due of $1981728.44. E & M and

the pet l t ioners were aasessed $1481117.44 of thls amount for the perlod at

issue hereln, and the baLance of $501611.00 was to be assessed at a later date.

No books or records were made available to the audltor nor were they preeented

at the hearlng.

8. During the period at lssue, Elly-Lou tras a domestlc corporatlon whlch

operated a SheLl gas station at 6414 Eott Hanllton Parloray, Brooklyn' New York.

The offlcers and equal shareholders rrere Edward Kasday, husband of petl.tloner

Elly Kasday, and MLke KeLarakos, husband of petitloner Loula Kelarakos.

9. At the tLme of the audlt, ElLy-Lou had ceased operattons. Slnce the

present operator of the gas statlon malntalned three service bays and two
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mechanics, the auditor, baeed on experlence obtalned fron audits of other gas

stat ions, est lmated repair  sales to be $2r000.00 per week. The audltor determlned

totaJ- additlonal taxabl-e sales of $947 1973.00 (gasoLlne and repalr sales) and

addlt ional taxes due of $75r837.84. ElLy-Lou and pet i t ioners were aesessed

this amount. No booke or recorda were made avallabLe to the audltor nor were

they presented at the hearing.

10. Mike Kelarakos and Edward Kasday attended tralning classee provlded by

the Shel-l Oil Conpany whlch are regulred before an lndlvldual ls eJ-lgtble to

become a dealer or operator of a Shell gas station. On October 30, 1980, lIlke

Kelarakos and Edward Kasday executed a terminatlon agreement wlth the Shell Otl

Company on behalf of E & M.

11. Elly-Lou was a t'gas onlytt service etatlon. At the tlne Mlke Kelarakoe

and Edward Kasday took over the prenlses, the bays were boarded up by the Shell

011 Company and remained that way for as long as they operated the statlon.

Elly-Lou performed no repair saLes.

L2. During the period at lssue and at the present tlme, petl.tloner Loula

Kelarakos resLded at 227 Dover Green, Staten Island, New York, wlth her husband,

Mike Kelarakos, and their four chil-dren. Loula Kelarakos lras a housewlfe and

never owned stock in elther E & M or Elly-Lou and nas never an officer or

employee of E & M or Elly-Lou. Loula Kelarakos never attended any tralnLng

claeses provl.ded by the Shell 011 Conpany. LouLa Kelarakoe never nalntalned

any books or records on behalf of Elly-Lou or E & M.

13. During the perlod at lssue and at the present tlme, petitloner Elly

Kasday reslded at 61 Cedar C]-lff Road, Staten Island, New York' wlth her

husband, Edward Kaeday, and their two chlldren. El1y lksday ltaa a housewlfe

and never owned stock ln either E & M or Eily-Lou and was aever an offlcer or
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enployee of E & M or EtJ-y-Lou. Elly Kaeday never attended any tralnlng classee

provlded by the Shell Oi1 Company. Elly Kasday never maintal.ned any books or

records on behal-f of Elly-Lou or E & M.

L4. The Certlflcates of Registratlon of both E & U and Elly-Lou lndlcate

petltloner Elly Kasday as presLdent end petltloner Loula Kelarakos as vlce-

president. Thls was the basls for the Audlt Dlvlslonrs lesuance of the notlceg

agalnst petLtioners. The petitioners could not explaln how thel.r names came to

appear on the Certlflcates and the audltor uade no other lnqulry Lnto the

ldentlty of the offlcers of the corporatlons.

15. The Audlt Divislon offered no evidence that the fallure to pay the

taxes at issue wlthin the tine required was due to fraud.

CONCLUSIONS OF LAW

A. Ttrat section 1133(a) of the Tax Law providee, Ln pertlnent partr that:

rr(E)very peraon required to col lect
sha1l be personal.I-y liable for the
to be coLLeeted under (Art ic le 28).

B. that sect lon 1131(1) of the Tax

coll-ect any tax lnposed by (ArticJ-e 28)r'

any tax imposed by (Artlcle 28)
tax lnposed, colJ-ected or requlred

Law definee ttperson requlred to

to Lnclude:

rr(E)very vendor of tangible personal property or servlces; every
recl.plent of amugement charges; and every operator of a hotel. Said
terms shall also LncLude any offlcer or empl-oyee of a corporatlon or
of a dlssolved corporation who as such officer or enployee ls under a
duty to act for such corporation ln conplylng wlth any requlrement of
(Arttcle 28) and any nember of a partnershlp."

C. That 20 NYCRR 526.I lG)(2) provldes:

"(2) Wtrether an offlcer or empJ-oyee of a corpotation Ls a
person requlred to col-Lect, truthfuJ-ly account for, or pay over the
saLes or use tax is to be deternined ln every case on the particular
facts invol-ved. Generally, a person who ls authorized to slgn a
corpora-tionrs tax returns or who is responslble for uaLntaLnlng the
corporate books, or who ls responslble for the corporatlonts manage-
ment,  is under a duty to act.rr
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D. That wlthin the meanLng and lntent of  sect ions 1133(a) and 1131(1) of

the Tax Law and 20 NYCRR 526.L1(b)(2), petltloners Loula Kelarakos and Elly

Kasday were not persons requlred to coll-ect tax on behalf of E & M Servlce

Statlon, Inc. or Elly-Lou Servlce Statlon, Inc.

E. That ln vlew of Conclus{on of Law ttDtt, suprar Issues ttlltt and rrIIIrr

are hereby rendered noot.

F. That the petitlons

the notlces of deternlnatlon

lssued agalnst them on June

cancel led.

DATED: Albany, New York

JUN 2 B 1985

of Loul-a Kelarakos and Elly Kasday are granted and

and denand for paynent of sales and use taxes due

20, September 20, and December 20, 1982 are hereby

STATE TAX COMMISSION
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