
STATE OF NEIir YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joets  E lec t r l c  Shop

for Redetermlnation of a Deficlency or Revlslon
of a Deterninatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  9  |  l l 7 8 - 8 / 3 1 / 8 1 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax CornmLssion, that he is over 18 years of age, and that on the
5th day of February, 1985, he served the within not ice of Decislon by cert l f led
mai l  upon Joets Electr ic Shop, the pet i t loner ln the wlthln proceedinE, by
enclosing a true copy thereof in a secureLy sealed postpaid !ilrapper addreseed
as fol lows:

Joers  E lec t r i c  Shop
c/o Arthur GaLnes
2 4 5  E a s t  2 1 s t  S t .
New York, NY 10010

and by deposlt ing same enclosed
post off lce under the exclusive
Service wlthin the State of New

That deponent further says
hereln and that the address set
of the pet i t l .oner.

Sworn to before ne this
6th day of February, 1985.

ln a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee is the pet i t ioner
forth on said lrrapper ls the last known addrees



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N Y ,  N E W  Y  O  R K  1 2 2 2 7

February 6, 1985

Joe 's  E lec t r l c  Shop
c/o Arthur Gaines
2 4 5  E a s t  2 1 s t  S t .
New York, NY 10010

Gentlemen:

P]-ease take notice of the Decision of the State Tax Comisslon enclosed
herewith.

You have now exhausted your right of review at the adnlnlstratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding ln court  to review an
adverse decislon by the State Tax Conrnlssion may be l-nstltuted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 nonths from the
date  o f  th is  no t ice .

Inquirl.es concernlng the computation of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept. Taxation and FLnance
Law Bureau - Li t lgat lon UnLt
Buildlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

c c : Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet i t lon

o f
:

JOEIS ELECTRIC SHOP DECISION
:

for Revislon of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and :
29 of. the Tax Law for the Period Septenber 1,
1978 th rough August  31 ,  1981.  :

Pet l t ioner,  Joers Electr lc Shop, c/o Arthur Galnes, 245 F-ast 2lst  Street '

New York, New York 10010, filed a petltion for revision of a determlnation or

for refund of sal-es and use taxes under Articles 28 and 29 of the Tax Law for

the period Septenber 1, 1978 through August 31r 1981 (FlLe No. 38554).

A snall claims hearing was held before Arthur Johnson, Ilearlng Offlcer, at

the offices of the State Tax Connnisgion, Two WorLd Trade Center, New York' New

York, on May 24, 1984 at 2245 P.II. Petitioner appeared by Arthur Galnes,

propriet,or. The Audlt Dlvlsion appeared by John P. Dugan, Esg. (!1111-1an Fox,

Esq. ,  o f  counse l - ) .

ISSUE

Whether the Audit Divislon properly determLned addltlonal sales tax due

fron petitioner based on an examination of books and records.

FINDINGS OF FACT

1. Pet l t loner,  Joers Electr ic Shop, operated a retai l  e lectr lcal .  euppLy

store located at 331 Sixth Avenue, New York, New York.

2. On May 20, L982, as the result of an audit, the AudLt Division lssued

a Notice of Determination and Demand for Paynent of Sales and Use Taxes Due

agalnst petLtloner covering the perlod September 1, 1978 through August 31,
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1981 fo r  taxes  due o f  $L2,L62.01 ,  p lus  in te res t  o f  $21643.22 ,  fo r  a  to ta l  o f

$ 1 4 , 8 0 5 .  2 3 .

3. On behalf of petltloner, Arthur Galnes executed a consent extendLng

the period of llnltetion for assessment of sales and use taxes for the perlod

under audit  to Septenbet 20, 1982.

4. Arthur Gaines executed a Test Period Method Agreement Form on behalf

of petitioner whereby he agreed that a test perlod could be used to determine

any tax liablllty in lleu of the conduct of a detalled examlnation of sales and

purchases for the entire audlt period.

5. The test period selected for audlt was June through August, 1981. The

Audit Division reconciled gross sales fron the general ledger with such sales

reported on sales tax returns and on federal income tax returns and found no

substantlal differences. The only variation was that sales tax colleeted was

included in gross sales on the federal returns. Sales invoices were examlned

for the test perLod and were reconciled to the general ledger and to the sales

tax return wlth no discrepancles noted. Also, purchases per the general ledger

and the federal income tax returns ![ere in agreement.

A mark-up test waa performed for a1l- itens purchased during Auguet,

1981. The overall weighted average mark-up was 111 percent. Thls percentage

wae applled to total- purchases for the audLt period to determlne taxable sales

of $461 ,66L.29, Pet l t ioner reported taxabl-e eales of $3091636.00, leavlng

addlt ional taxable sales of $1521025.29 and tax due thereon of $12r162.02.

6. Petltioner maintalned and had available complete sales and purchaee

invoices for the entlre audit perlod. The sales invoices were filed on a dally

basls in numerical sequence.

7. The nark-up test for August, 1981 was based on unit costs obtalned

from purchase invoices and selllng prlces furnlshed by petitloner. The estlmated
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sa les  computed fo r  August ,  1981 were  $5 ,947.4L .

s a l e s  o f  $ 6 , 1 9 6 . 2 7 .

Pet l t ioner I  s records ref lected

8. Petitionerfs average mark-up over the entire audlt perlod was 50

percent. Petitioner allowed a 20 percent discount from the retall eelllng

prlce to certain customers.

CONCLUSIONS OF LAW

A. That petitLoner malntained complete and adequate books and records,

but at the request of the Audlt Dlvlslon, agreed to a test perlod audit as a

baels for determlning any Llabillty. The audit procedures followed by the

Audit Divislon for the test perlod were used to verify the accuracy of the

sales recorded in petitlonerrs books and records. Such procedures establtshed

that all sal-es invoices rrere recorded and that the correct sales were reported

on the sal-es tax return filed for the period endlng August 31r 1981. Furthermore'

the mark-up test showed that the sales recorded for the month of August 1981

ltere correct.

Since the audit  procedures establ- lshed the accuracy of pet i t lonerrg

record keeping for the test perlod, it was unreasonable to apply the resul-ts of

the mark-up test to other perlods.

B. That the pet l t ion of Joers Electr ic Shop ls granted and the Not lce of

Determinatlon and Demand for Paynent of SaLes and Use Taxes Due issued, ttlay 20,

1982 ls cancel-Led.

DATED: Albany, New York STATE TAX COMMISSION

FEB 0 6 1985
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVEMGE PROVIDED
NOT FOR INTERNATIONAL MAIL

(See Reverse)

Return ReceiPt Showing
to whom and Dat6 oelivered

R€tum (ec€igt showing to whom'
Date. and Address of D€livory
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