
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of
o f

Jerkens Truck

the Petit l.on

& Equipnent, Inc.

for RedetermLnatLon of a Deficiency or RevlsLon
of a Determlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  |  I  177-11130/80 .

In the Matter of the Pet i t lon
o f

Charl-es Jerkens

for Redetermination of a Defl.ciency or Revision
of a Determination or Refund of Sal-es & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
PerLod 9  |  L  /77- I l  130  /80 .

AFFIDAVIT OF },IAILING

Inc .

Ln a postpaid properly addressed urapper ln a
care and custody of the United States Postal
York.

In the Matter of the Petltlon
o f

Marle Jerkens

for Redetermination of a Deficiency or Revlslon :
of a Determlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9 l L l 7 7 - L 1 l 3 0 / 8 0 .  :

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornnlsslon, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the wlthin notLce of Decislon by
certifled mail upon Jerkens Truck & Equlpment, Inc.r the petitioner ln the
withln proceeding, by enclosing a true copy thereof l-n a securel-y sealed
postpaid wrapper addressed as fol lows:

Jerkens Truck & Equipment,
1231 E. Jer lcho Tpke.
Huntington, NY IL743

and by deposlting same encl-osed
post offlce under the exclusive
Sdrvice wlthin the State of New



,

That deponent further says
herel.n and that the address set
of the pet l t loner.

Sworn to before ne this
15th day of Februaryr 1985.

to Tax Law 174

addressee ls the petltloner
wrapper ls the last known address

that the said
forth on said

r oat
sect lon
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STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Jerkens Truck & Equipment, Inc.
:

for Redetermlnation of a Deflciency or Revision :
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r L o d  9 l I l 7 7 - I L / 3 0 1 8 0 .  :

In the Matter of the PetLtion :
o f

Charl-es Jerkens
: AFFIDAVIT OF MAILING

for RedeterminatLon of a Deflcl-ency or Revision :
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the :
Per iod  9  |  t  /77- t  L  l3O 180.

In the Matter of the Pet l t ion :
o f

Marie Jerkens :

for Redeterml-natlon of a DefLciency or Revislon :
of a Determlnatlon or Refund of Sales & Use Tax
& :
f,nder Article 28 & 29 of the Tax Law for the :
Period 9 |  |  |  77 - lL/30/80

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the within notLce of Decislon by
certified mail- upon Mlchael F. Grossman, the repreeentatlve of the Petltioner
l-n the withl-n proceedlng, by enclosing a true copy thereof in a securely seal-ed
postpaid rrrapper addressed as follows:

Michael F. Grossman
Samuels & Grossman
217 Broadway
New York, NY 10007



and by depositing same enclosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the saLd addressee ls the repreaentative
of the petLtl,oner herein and that the address set forth on sald ltrapper ls the
l-ast knonm address of the representatLve of the petitioner.

Sworn to before me thLs
15th day of February, 1985.

thor ized to ad ls te r  oa
sec t ionpursuant to Tax Law

s
74I



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

Februa ry  15 ,1985

Jerkens Truck & Equipnent, Inc.
1231 E. Jer l-cho Tpke.
Huntington, NY LI743

Gentlemen:

Please take notlce of the Decislon of the State Tax Coumlsslon enclosed
herewith.

You have now exhausted your right of review at the admlnistratlve level-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlert an
adverse declsion by the State Tax Cornmlssion may be instltuted only under
Articl-e 78 of the Clvil ?ractice Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 months from the
date of thLs not ice.

Inquiries concerning the computation of tax due or refund allowed ln accordance
with thLs decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerts Representat ive
Mlchael F. Grossman
Samuels & Grossman
217 Broadway
New York, NY 10007
Taxing Bureauf s Representative



STATE OF NEI{ YORK

STATE TN( COMMISSION

In the Matter of
o f

Jerkens Truck

the Pet l t lon

& Equlpment, Inc.

for Redeterninatlon of a Deflclency or RevLsion
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  9  |  I / 7 7 - I I / 3 O 1 8 0 .

In the I'tatter of the Petitlon
o f

CharLes Jerkens

for Redeterninatlon of a DefLciency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  |  I  177- IL  /30  /80 .

AFFIDAVIT OF UAILING

In the Matter of the Pet l t lon
o f

Marle Jerkens

for Redeterminatlon of a Deficiency or RevisLon
of a Determinatlon or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
PerLod 9  /  L  /77- rL  /3O |80 .

State of New York :
s s .  :

County of Albany 3

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he ls over 18 years of age, and that on the
15th day of February, 1985, he served the withln not lce of Decislon by
certified mai-l upon Charles Jerkens, the petl-tioner l-n the wlthin proceedlng,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Charles Jerkens
21 Harned Rd.
Commack, NY IL725



and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herel-n and that the address set
of the pet i t ioner.

in a postpald properJ-y addressed wrapper ln a
care and custody of the United States Postal
York.

that the said addressee is the petLtloner
forth on said rrrapper is the lest known address

sworn to before me this
15th day of February, 1985.

t o

Pursuant to Tax Law
ister oaths

sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :
o f

Jerkens Truck & Equipnent, Inc.
:

for RedeterminatLon of a DefLclency or Revislon :
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r i o d  9 / 1 1 7 7 - 1 1 / 3 0 / 8 0 .  :

In the Matter of the PetLt ion :
o f

Charles Jerkens
: AFFIDAVIT OF MAILING

for Redeternination of a Deficiency or Revision :
of a Determination or Refund of Sal-es & Use Tax
under Artlcle 28 & 29 of the Tax Law for the :
Per lod  9  /  I  /77-LL  /30  /  80 .

In the l{atter of the Petltlon :
o f

Marie Jerkens 3

for RedetermLnation of a Deficiency or Revlsion :
of a Determinatlon or Refund of Sales & Use Tax
& :
ilnder ArtLcle 28 & 29 of the Tax Law for the :
Perl-od 9 /  L /  77 -r . I  /  30 |  80.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
15th day of Februaryr 1985, he served the wlthin not l-ce of Decislon by
certlfied mail upon l(lchael F. Grossman, the representatlve of the Petltloner
in the wlthln proceedLng, bY enclosing a true copy thereof ln a securely seal-ed
postpald rrrapper addressed as fol-lows:

Mlchael- F. Grossman
Samuels & Grossman
217 Broadway
New York, NY 10007



and by depositing same encLosed in a postpald properly addressed wrapper ln a
post office under the excl-usive care and custody of the Unlted States Poetal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the representative
of the petitioner herein and that the address set forth on saLd lrrapper is the
last known address of the representatlve of the petittoner.

Sworn to before me thl-s
I5th day of February, 1985.

nLster od
Law sect ion 174

thor ized to a
pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y 0 R K  1 2 2 2 7

February 15r 1985

Charl-es Jerkens
21 Harned Rd.
Conrmack, NY IL725

Dear Mr. Jerkens:

Please take notice of the Decision of the State Tax Comlssion enclosed
herewith.

You have now exhausted your right of revLew at the adnlnistratlve 1eve1.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to review an
adverse declsion by the State Tax Commisslon may be instltuted only under
Article 78 of the Clvll Practice Law and Rul-es, and must be conrmenced in the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths from the
date  o f  th ls  no tLce .

Inquirles concerning the computatJ-on of tax due or refund allowed tn accordance
with this decision may be addressed to:

NYS Dept. Taxation and FLnance
Law Bureau - Lltigatlon Unit
Bulldlng /i9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

cc: Pet i t ionerrs Representat lve
Michael F. Grossman
Samuels & Grossman
217 Broadway
New York, NY 10007
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Jerkens Truck

of the Pet l t lon
o f

& Equipnent, Inc.

for Redeternination of a Deflciency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
PerLod 9  |  I  /77-LL  /30  /80 .

In the Matter of the Pet i t ion
o f

Charles Jerkens

for Redetermlnation of a Deflclency or Revision
of a Deternlnatlon or Refund of Sal-es & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  9  I  I  177-L I  l30  /  80 .

AFFIDAVIT OF MAILING

In the Matter of the Pet l t ion
o f

Marle Jerkens

for Redetermination of a DefLciency or Revlsion
of a Determinatl-on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  I  I  /77- I I  130 180.

State of New York :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he Ls an employee
of the State Tax Conmlssion, that he ls over 18 years of age, and that on the
l5th day of February, 1985, he served the withln not ice of Decision by
certifled mall upon Marle Jerkensr the petltloner Ln the wlthin proceedlng, bI
encloslng a true copy thereof Ln a secureLy sealed postpaid lrrapper addreaeed
as fol lows:

Marie Jerkens
21 Harned Rd.
Comack, NY L1725



and by depositlng same enclosed in a postpald properly addressed wrapper ln a
post office under the excLuslve care and custody of the United Statee Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet l . tLoner.

said addressee ls the petitioner
sald wrapper is the last known address

Sworn to before ne this
15th day of February, 1985.

ter oat
pursuant to Tax Law sect lon 174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of
of

Jerkens Truck

the Pet l t lon

& Equipment, Inc.

for Redetermination of a DefLclency or Revision
of a Determination or Refund of Sales & Use Tax
& :
inder Artlcle 28 & 29 of the Tax Law for the
Per lod  9  |  I  /77- I I  /  30  180.

In the Matter of the PetLt lon
o f

Charles Jerkens

for RedetermLnation of a Deficiency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9  |  L  1 7 7 - I I  / 3 0  1 8 0 .

AFFIDAVIT OF MAILING

In the Matter of the Petition
o f

MarLe Jerkens

for RedeterminatLon of a DefLciency or Revlslon
of a Determl-nation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  9  I  I  177- r I  130 /80 .

State of New York :

County of Albany :

Davld Parchuck, being dul-y sworn, deposes and says that he ls an employee
of the State Tax Coumission, that he ls over 18 years of age, and that on the
15th day of February, 1985, he served the within not lce of DecisLon by
certifled nall upon Michael F. Grossman, the representatlve of the petltLoner
ln the withln proceedlng, by enclosing a true copy thereof 1n a securely sealed
postpald wrapper addressed as fol lows:

Michael F. Grossman
Samuels & Grossman
217 Broadway
New York, NY 10007



and by depositing
post off lce under
Service wlthin the

That deponent
of the pet i t loner
Last known address

same enclosed ln a postpaLd properLy addressed wrapper Ln a
the excluslve care and custody of the United States Postal

State of New York.

further says that the sald addressee is the representatLve
hereln and that the address set forth on sald lrrapper ls the

of the representat ive of the pet i t ioner.

sworn to before me thls
l5th day of February, 1985.

pursuant Tax Law sect ion 174
nlster oat



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

February 15, 1985

MarLe Jerkens
21 Harned Rd.
Cornrnack, NY IL725

Dear Mrs. Jerkens:

Please take notice of the Decl.sion of the State Tax Comisslon encl-osed
herewith.

You have now exhausted your rtght of review at the adminLstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revLelt an
adverse declsion by the State Tax Conrmlssion may be lnstituted only under
Article 78 of the Clvl1 Practice Law and Rules, and must be con'menced in the
Supreme Court of the State of New York, Albany Countyr withln 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund al-l-owed ln accordance
wl-th this decLsion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Building /i9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Pet i t ionerrs Representat ive
Michael F. Grossman
Samuels & Grossman
2I7 Broadway
New York, NY 10007
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

JERKENS TRUCK & EQUIPMENT, INC.

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 an.d 29
of the Tax Law for the Perlod September 1, L977
through November 30, 1980.

In the Matter of the Petltlon

o f

CHARLES JERKENS

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period September l, 1977
through November 30, 1980.

In the Matter of the Petitlon

o f

MARIE JERKENS

for Revlslon of a Determlnatlon or for Refund
of Sal-es and Use Taxes under Articles 28 and, 29
of the Tax Law for the Period September 1, L977
through November 30, 1980.

Petltloner Jerkens Truck & Equipment, Inc.,

Hunt ington, New York 11743, f l l -ed a pet l t lon for

for refund of sales and use taxes under Articles

the period Septenber 1r 1977 through Novenber 30,

Petitloner Charles Jerkens, 21 Harned Roadr

a petitlon for revlslon of a determination or for

DECISION

1231 East Jericho Turnpike,

revision of a determlnatlon or

28 and 29 of the Tax Law for

1980 (HLe No. 34543).

Coumack, New York LL725, flled

refund of sales and use taxeg



-2 -

under Articles 28 and 29 of the Tax Law for the period September 1, 1977

through November 30r 1980 (File No. 35224),

Petitloner Marie Jerkens, 21 Harned Road, Conmack, New York LL725, flled a

petltion for revislon of a determinatlon or for refund of saLes and use taxeg

under Artlcles 28 and 29 of the Tax Law for the period Septenber 1, L977

through November 30, 1980 (flle No. 35223).

A consolidated fornal hearing was commenced before Doris E. Stelnhardt'

Hearing Officer, at the offices of the State Tax Cornrnlssion, I\so World Trade

Center,  New York, New York, on Apri l  23, 1984 at 1:15 P.M., cont inued on

June 4, 1984 at 1:15 P.M. and cont inued to concluslon on June 5'  1984 at

9:15 A.M., with al l -  br iefs submltted by September 4, 1984. Pet i . t loners appeared

by Samuels & Grossman, Esqs. (Mlchael-  F. Grossnan, Esq.,  of  counsel) .  The

Audit Divislon appeared by John P. Dugan, Esq. (Patrlcia L. Brumbaugh, Esq. '

o f  counse l ) .

ISSUE

!'lhether petitioner Jerkens Truck & Equlpnent, Inc. properly debited lts

sales tax accrual account for a portion of the sales tax collected on sal-es of

equipment, which equi.pment was subsequently repossessed and the customerst

obllgations to the lending lnstitutlons paid by Jerkens Truck & Equlpnent' Inc.

FINDINGS OF FACT

1. On Apri l  1,  1981, the Audit  Dlvis ion lssued to pet i t loner Jerkens

Truck & Equlpment, Inc. (hereafter referred to as the corporation) two notlces

of determinatlon and demands for payment of sales and use taxes due under

Arti-cles 28 and 29 of the Tax Law for the period September 1, 1977 through

November 30, 1980 ln the total  anount of $180,511.33, plus lnterest thereon and

the penalty for f raud under sect ion 1145(a)(2).
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On Aprll 1, 1981, the AudLt Divlslon lssued to petl-tloner Charles

Jerkens, as president of the corporation, a Notice of Determlnation and Denand

for Paynent of Sales and Use Taxes Due, assesslng sales tax for the perlod

September l ,  L977 through August 31, L979 In the amount of $178'564.67, plus

lnterest and the penalty for fraud.

0n AprlJ- 1, 1981, the Audlt DivlsLon lssued to petitl.oner Marle

Jerkens, as vice presldent of the corporatlon, a Notice of Determlnatlon and

Demand for Payment of Sales and Use Taxes Drerl assessing sales tax for the

perlod September 1, 1977 through August 31, 1979 tn the anount of $178,564.67'

plus interest, and the penal-ty for fraud.

In its written arguments subnltted after the hearlng' the Audit

Divislon conceded that the evidence did not support the inposition of the clvll

fraud penalty against petltloners and reguested that penalt{es pursuant to

sect ion f f45(a) ( f)  be lmposed ln J- ieu Lhereof.

2. The corporation is engaged in the sale and serviclng of heavy-duty

trucks and equipment, lncluding cement mixers, tractor trailers and chassis for

refuse t .rucks.

3. The assessments were issued subsequent to an examlnation of the

corporationrs transactions and records in three prlnclpal areas, summarlzed

below.

I Foot warrants based on the four assessments referred to above were lssued
by the Tax Compliance Bureau and served on the corporation and Charles Jerkens
on Aprll 1, 1981. The Tax Conpl-fance Bureau then levl-ed agalnst funds which
its agents believed to be owing to the corporation by the Clty of New York,
arislng out of the sale by the eorporatlon to the City of certain vehlcles. A
prompt heartng for review of the warrants rras requested by the corporatLon and
Charles and Marie Jerkens, and held on Aprll 30 and l{ay 7, 1981. By decislon
dated June 12, 1981, this Connisslon determined that the lesuance of the
warrants was not reasonable under the circumstances, removed the levies and
vacated the rilarrants.
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(a) Nontaxable sales. Based on an analysis of sales of parts and

repair servlces for the test month of April- 1980 and of sal-es of trucks and

equlpment for the year 1980, the nontaxable sales clalmed by the corporation

were ver l f led and accepted.

(b) Recurring purchases and purchases of flxed assets. An anal-ysls of

purchases of weldlng supplies, tool rentals, shop expenses and bull-ding naln-

tenance for a one-month test period was performed, reveallng addltlonal use tax

due on weldlng supplies and shop expenses in the amount of $990.67. The

corporatlonrs purchases of fixed assets were examined for the entire audlt

per lod, result lng in addLt ional use tax on such purchases in the sun of $955.99.

(c) Sales tax accruals. (i) Opening balance. The openlng balance of

$73,465.23 shown ln the sales tax accrual account as of September le 1977 vas

assessed; however, ln lts post-hearing written argument, the Audlt Divlslou

conceded that such openlng balance should not have been the subJect of assessment

for the period ended November 30, L977. (1i)  Dlscrepancies between accruals

and filings. All dlscrepancl-es between the amount shown in the saLes tax

accrual account and the amount the corporation reported on its sales and use

tax returns filed for the quarterly perlods under conslderatlon were assesged.

(1i1) Debits to the sal-es tax accrual account.  Four debits posted to the

corporationrs sal-es tax accrual account ln December 1977 e January L978, l{ay

1979 and November 1979 tn the respect ive amounts of $2,92L.46'  i3 '783.92,

$82,122.09  and $L ,279.95  were  assessed.  The deb l ts  ln  Decenber  1977 and

November 1979 wete disallowed as unexplalned by petitioners. With resPect to

the debits in January 1978 and May L979, the sales tax examiner concluded that

these did not constitute valid bad debt wrlte-offs as claimed; her conclusion
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waa founded on conversations with the corporatlonrs general manager and lts

lndependent certifled publlc accountant.

The eorporation apparently does not contest the aasessment of use taxt

nor the assessment of sales tax for dlfferences between tax accrued in the

accrual account and tax paid. Further, petitioners Charles and l' larle Jerkens

apparently do not object to the assessments against then as peraons requlred to

collect tax on behalf of the corporation. Thusr the only adJustnent remalnlng

in dLspute is the disallowance of deblts to the accrual account.

4. Petitloners malntain that the debits ln question were posted to take

aecount of transactlons whereln the corporation soJ-d equipment to a cuatomer

and ln additlon acted as trguarantortr of the customerrs obLigatlon to a bank or

lending i-nstitution. Due to the nature of the equLpment sold, lt ls nearly

always necessary for the corporationrs customer to secure fLnanclng. In order

to ensure that lt makes the sale, the corporation assists the customer ln

obtaining a loanr e.g., by conpleting the credlt application and contactlng the

customerfs bank or a finance company. The corporation arranges financl-ng for

the entire vehicle even ln instances where the customer purchaaes the truck

body fron another vendor. In the event satisfactory flnancing is obtalnedr a

purchase order and what petitioners refer to as a |tconditlonaL saLes contractrl

are prepared. Pet i t loners descr ibe the condit ional sales contract as t ta

flnancing document between the customer and Jerkens Truck & Equlpnent, Inc.fr on

'ra full recourse basls to the flnance company.rr Banks and flnance companles

generally do not have the facllities to repossess heavy equLpment. Petltlonerg

state that the sales and financing docunents are dranm ln such a manner that if

a customer defaults on his debt, the corporatlon repoaaesses the equipment and

pays the balance due under the customerrs obligation to the bank or Lendlng
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institution. The corporatlon performs whatever repairs are requlred to reatore

the equlpment to salable condltion and subsequently resells lt to a new customer'

charging and col-l-ecting sales tax on the selllng price. From time to tlme, at

lrregular interval-s, the corporationrs manager reviewed the repossesslons;

computed the amounts the corporation paid to the various lending instltutlons

on lts customersr debts; extracted from such amounts the sales tax; and deblted

the sal-es tax accrual account for the sales tax on the principal debt amounta

the corporation pald (thereby reduclng the corporatlonrs sales tax llabtJ-lty

for the perlod for whLch the debit  was posted).

5. Petit,ioners offered ln evidence varlous docuuents whlch they bel-ieve

exemplify the transactions descrlbed above:

(a) a purchase order dated March 29r L977 and an lnvolce dated Aprll 13'

L977 pertalning to the sale of a L970 Ford truck to rrBuyer Arr; a Security

Agreement - Retall Install-ment Contract dated Aprll, L977 (no day specifled)

between the corporation and ttBuyef, Att, granting the corporatlon a securlty

lnterest, in the truck and l-ncorporating an assignment whereby the corporatlon

sold and asslgned to the Bank of Suffolk County all lts rlght, tltle and

lnterest to the agreement; and a blll ing by ltetro-tong Island Servlce Co. for

repossessLon of the vehicle on November 6, L978;

(b) an undated and unsi-gned Retail Installnent Contract pertaining to

the sal-e of a 1975 Crane Carrier to frBuyer Btt, and a notlficatlon to the

corporation from Associ.ates Discount Corporation of Delaware, Inc. that such

vehicle rras repossessed on October 20t L976;

(c) a purchase order dated February 23, L977 pettalnlng to the sale of

a L974 tractor to rrBuyer C"; a Condltlonal Sale Contract Note under date

March 12, L977 between the corporatlon and ttBuyer C", reflectlng the contract
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pr ice of the tractor (1ess the cash down paynent) as $331356.40'  and a second

Condltional Sal-e Contract Note under date Jrtne 22, L977, reflectlng the contract

pr lce of the (repLacement) diesel engine mounted on the tractor as $5r103.84;

an Assignnent dated March 12, L977 vhereby the corporation sold and asslgned to

Credit Alllance Corporatlon (rrCredlt ALllancett) the conditional sales contract

of March 12, L977; UnLfono Connnercial Code Financl.ng Statements relatlng to the

sale and lndicatlng the corporation aa the secured party and Credlt Alllance as

the assignee of the secured party; a Guaranty to Credit Alliance sl-gned by

"Buyer C" on March 12, 1977 " [t]o lnduce [Credit Alllance] to enter lnto one or

more security agreements, LncludLng but not llnited to condltlonal sale agree-

ments . . .w i th  [ "Buyer  Ct ' ] . . . ,  . . .and /or  to  induce [Cred i t  A ] - lLance]  to  purchaee

and/or accept one or more assignments from any party or parties of one or more

Security Obligations having ["Buyer Cr'] as obligor thereon, and/or in consLder-

at lon of [Credit  Al l iancete] having heretofore done any or al l  of  the foregoing.. .r ' ,

and obligating "Buyer Crr dlrectly to Credit Alllance for the performance of all

security obligatlons; and a letter to the corporatlon from Credlt Alliance

dated July 21, 1978 regardlng the repossession from "Buyer C[ and for:wardlng

the coupon books for the corporationts pa5rment of |tBuyer Cfsrr obllgations.

6 .  The r rbad debt  wr i te -o f fs r r  o f  $31783.92  tn  January  1978 and $821122.09

ln May 1979 were credits taken by the corporatlon for sales tax charged and

collected on saLes of equlpment, which equipnent was repossessed and then

resold after the corporat ion sat isf ied i ts customerrs obl igat lon to the bank or

lending lnstitution involved. The two Journal entries nere posted to take

account of such situatlons which had occurred over nany years, 6ome prtor to

L974. The corporatlonrs manager accunulated the paynents nade by the corporation

to the various lenders uslng close-out figures furnished by the lenders.
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Pet i t loners offered ln evldence three worksheets, lndicat ing 34 repossession

transactions with respect to which the corporatlon clained a credlt of sales

tax in the anount of $741436.17; that anount was deblted to the sales tax

accrual account on or about May 30, L979. The worksheets do not reflect the

dates of the original sal-es, the dates of the repossesslons nor the dates the

corporation corrmenced paynent of the customerst debts.

7. Petitioners did not offer any evidence regardlng the deblts posted to

the sales tax accrual account ln Decerober 1977 and Novembet L979.

CONCLUSIONS OF I,AW

A. That subsection (e) of aectlon LL32 of the Tax Law provldes, ln

pert inent part :

rrThe tax counlssion n:ry provide, by regulation, for the excLuslon
from taxable receipts, amusement charges or rents of amounts repre-
senting sales where the contract of sale has been canceLled' the
property returned or the recelpt, charge or rent has been ascertained
to be uncollecti.ble or, in case the tax has been pald upon such
receipt,  charge or rent,  for refund of or credit  for the tax so pald.
Where the tax commission provides for a credit for the tax so paid,
it shal1 reguire an appJ-lcation for credit to be filed, but it nay
al-so allow the appJ-icant to inmedLately take the credl-t on the return
whlch is due colncldent with or iumediateLy subsequent to the tlme
the appl icant f i les his appl icat ion for credit ."

Subsection (a) of section 1139, which provlsion addresses refunds of sales and

use taxes, provides, in relevant part :

rfln the nanner provided ln this section the tax conmission shaLl-
refund or credit any tax, penal-ty or interest erroneousllr lJ-lega1ly
or unconstitutionally collected or pald lf applicatlon therefor shall
be f l led with the tax commission.. . ln the case of a tax, penalty or
interest paid by the appllcant to the tax commission, wlthln three
years after the date when such amount was payable under thls art ic le. . . r ' .

(S".  
" f* .  

20 NYCRR 525.5ta]) .)  Where the circumstances narrant,  refund or

credit of tax prevlousJ-y paid nay be granted. A taxpayer seeklng such refund

or credit, however, nust conply with the two statutory nandates: he nust file
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an appl-ication for refund or credit, and he must submlt sueh appl-icatlon withln

three years after the prescrlbed date for paynent of the tax.

B. That petitloners presented no evidence that the corporation flled an

appllcati-on for credit of a portion of the sales tax eoll-ected ln transactions

whlch subsequently resulted in reposaessions. Moreover, some of the transactlong

for which a deblt was posted to the sales tax accrual- account appear to have

occurred prior to I974. Accordingly, petitioners rilere not entltled to debit

the account in January 1978 for $3,783.92 arrd ln May L979 for $82'L22.09.

C. That petltioners presented no evidence denonstrating their entltlement

to the debits posted in December L977 and November L979.

D. That the petitions of Jerkens Truck & Equlpment, Inc., Charles Jerkens

and !trarle Jerkens are denled, except that the asaessments lssued on Aprll- 1r

1981 are to be reduced in accordance with the concessions of the Audit Dlvlslon

( F l n d l n g s  o f  F a c t  " 1 "  a n d  " 3 [ c ] [ 1 ] " ) .

DATED: Albany, New York STATE TAX COMMISSION

FEB 1 5 1985
PRESIDENT
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