
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Jer icho Col l is lon Repalrs,  Inc.
and Marttn 0kun, as 0fflcer

for Redeternination of a Deflciency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  3 / r / 7 9  -  5 / 3 1 / 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Comission, that he Ls over 18 years of age, and that on the
7tt. d,ay of November, 1985, he served the wlthln notice of Declslon by certlfled
mail upon Jericho Collision Repalrs, Inc. and Martin Okun, as Offlcerl the
petitioners in the within proceeding, by enclosLng a true copy thereof in a
securely sealed postpaid wrapper addressed as follows:

Jericho Col lLslon Repairs,  Inc.
and Martin Okun, as Officer
250 Jericho Tpke.
MineoJ-a, NY 11501

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted States Poetal
Service wlthin the State of New York.

That deponent further says that the said addreseee ls the petltloner
herein and that the address set forth on sald rrrapper is the last knordrt address
of the pet i t ioner.

sworn to before me this
7th day of November, 1985.

ster oaAu
pursuant Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mattcr of  the Pet l t ion
o f

Jer icho Col l is lon Repairs,  Inc.
and Martln Okun, as Officer

for Redetermination of a Deficlency or Revislon
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l " o d  3 / 1 1 7 9  -  5 l 3 L / 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that hc is an enployce
of thc State Tax Comnission, that he is over 18 years of age, and that on the
7th day of Novenbcr,  1985, he served thc within not ice of Declslon by ccrt l f led
mall upon Isaac Stcrnheln, the rcpresentatlve of the petitioncrs in thc wlthin
procecding, by enclosing a true copy thereof in a securely scaled postpald
nrappcr addressed as fol lows:

Isaac Sternhcin
Isaac Sternheim & Co.
5612 18th Avcnue
Brooklyn, NY 11204

and by deposltlng same enclosed in a postpaid properly addrcssed wrapper 1n a
post off lcc under the excluslve care and custody of thc United Statcs Postal
Servlce wl"thln the Statc of New York.

That deponent further says that thc said addrcssec ls thc representative
of the pctitl"oncr hcreln and that the address set forth on sald nrappcr ls the
last known address of the reprcsentative of the petltloncr.

Sworn to before ne thls
7th day of Novenber,  1985.

to
pursuant to Tax Law sect ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 7, 1985

JerLcho Col l ls ion Repairs,  Inc.
and Martin Okun, as Officer
250 Jericho Tpke.
Mineola, NY 11501

Gentlemen:

Please take notlce of the Decision of the State Tax Connl"sslon enclosed
herewith.

You have now exhausted your right of revlew at the adnl"nlstratlve l-evel.
Pursuant to section(s) tl38 of the Tax Law, a proceedlng ln court to revlew an
adveree decision by the State Tax Co'nmissl-on may be instituted only under
Artl-cle 78 of the Clvll Practice Law and Rul-es, and must be co'r'menced ln the
Supreme Court of the St,ate of New York, Albany County, withl"n 4 months fron the
date of this not ice.

Inquiries concerning the computatton of tax due or refund allowed in accordance
wlth thls declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigation Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

cc: Pet i t lonerrs Representat lve
Isaac Sternheln
Isaac Sternheln & Co.
5612 18th Avenue
Brooklyn, NY 11204
Taxlng Bureaurs Representatl"ve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matt,er of the Petitlons

o f

JERICITO COLLISION REPAIRS, INC.
AT.ID MARTIN OKI'N AS OFFICER

for Revislon of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Perl-od llarch 1, 1979
through May 31, 1982.

t o

DECISION

?et, i t toners, Jer icho Col l ls lon Repalrs,  Inc. and l lart ln Okun as off lcer,

250 Jericho Turnplken Mineola, New York 11501, f i led pet l t ions for revLslon of

a determination or for refund of sal-es and use taxea under Articles 28 and 29

of the Tax Law for the perlod March 1, 1979 through l{ay 31, 1982 (Fl le Nos.

46071 and 46072) .

A hearl.ng was held before Daniel J. Ranalll, Ilearlng Officerr at the

offlces of the State 1s1 Q6mmlsslon, Two World Trade Center, New York, New

York, on June 4, 1985 at 1:15 P.M. Pet l t loners appeared by Isaac Sternhel,m,

C.P.A. The Audit  Divis lon appeared by John ?. Dugan, Esq. (Joseph Plnto, Eeg.,

o f  counse l ) .

ISSUE

Whether the Audlt Division, util lzing an observation test' properLy determlned

pet l t lonersr addl"t ionaL sales tax due.

FINDINGS OF FACT

1. On June 20, 1983, as the result  of  a f ie ld audit ,  the Audit  DlvLsion

Lssued a Notice of Determlnation and Demand for Payment of Sales and Use Taxes

Due agalnst pet i t loner Jer icho Col l is ion Repairs,  Inc. (rrJer lchot ' )  in the

amount  o f  $266,360.50  p lus  pena l ty  o f  $63,181.26  and in te res t  o f  $83 '874.28  fo t



-2 -

a total-  due of $413,416.04 for the period March 1, 1979 through May 31, L982.

On the same date, the Audit Divisl"on issued a Notlce of Determlnation and Demand

for payment of Sales and Use taxes Due for the same period against petitioner

Martin Okun, President of Jericho Collislon Repal"rs, Inc., in the amount of

$262,280.33  pLus  pena l ty  o f  $63,207.26  and,  ln te rec t  o f  $82,570.46  fo r  a  to ta l

due of $4081058.05.1 0n January 26, 1982, Jer l .cho, by l ts representat ive, executed

a consent extendl"ng the period of Linltation for assessment of sales and uee taxes

for the period March 1, 1979 through Februaty 29, 1980 to June 20'  1983.

2. Jerlcho operates an automoblle body repalr shop and towing servlce.

0n audit, ttre audl"tor found that petitloner mal-ntained a general l-edger, a caeh

dlsbursements journaL and a cash receipts journal but no orl"glnal- source

documents such as sales and purchase invoices or written estlmates. The

audltor asked Mr. Okun to retaln current sales and purchase lnvolces as of

August 26, 1982. The auditor then decided to perform an observation test in

November, L982. The observation test nas conducted over flve days by 3 ot 4

audltors who counted the number of cars entering Jerichors premises between

7:00 A.M. and 5:00 P.!1. dai ly.  Cars which remained for br l"ef  per iods of Less

than two hours lrere not counted. During the observed week, 37 cars were

counted enter ing Jer lchors premlses for servlce or est imates.

3. Petitioner suppJ-ied the auditor wtth 17 sales l"nvolces and 25 wrltten

estlmates for the month of November, L982. These documents were not sequentlal-ly

numbered so that it couLd not be determl.ned if they represented all the work

done by Jerlcho during the month. Based on the ratlo of salee lnvolces to

The discrepancy
assessed agalnst
assessed agalnst

between the amount assessed agalnst Jerl.cho and the amount
Martin Okun results from a use tax asseasment whlch wae
Jerlcho but not Mr. Okun. The use tax ls not in issue.



7

-3-

rilritten estlmates supplled, the auditor determined that 40 percent of the cars

vlsitlng the premises had repairs done and 60 percent receLved written estimates

only. The auditor applled the ratio to the 37 cars observed enterl"ng the

premises durlng the observation test and cal-culated that 15 cars per week

received repair servlce. The weekly flgure was multiplied by 4 to.arrl,ve at a

nonthl-y figure of 60 cars serviced. The 17 cars reported on sales lnvoLces for

the nonth were subtracted fron 60 leaving 43 cars unreported for service.

Dtvidlng the 43 unreported cars by the 17 reported cars resulted ln a margln of

error of. 253 percent which was appll"ed to reported taxabLe Bales to deternl.ne

additlonal saLes and additl-onal- sales tax due.

4. Pet i t ioners nade al legatJ"ons to the effect that the observat ion test

resuLted Ln numerous errors and Lnaccurate audlt flndlngs and that complete

records for Jerl-cho were avaLLabl-e for the entl.re audlt perlod; however'

petitloners offered no evidence in any form to refute the audlt findlngs.

Moreoverr petitlonerst representative was advised by letter at the co@encement

of the audl,t to make all books and records available for audl"t' speclficalJ-y

including sales invoices and purchase lnvoices. At no tlme durlng the audltr

at a pre-hearlng conference, or at the hearing did petttioners present any

evidence that such complete records were availabLe.

CONCLUSIONS OF LAW

A. That a r ' . . .vendor is obl lgated to malntain records of hls sales for

audit  purposes (Tax Law, $1135),  and the State, when conduct lng an audLt '  Dust

det,ermine the amount of tax due tfrom such informatlon as nay be availablerr

but fl.f necessarlr the tax may be estimated on the basls of external indlcesl

( T a x  L a w ,  5 1 1 3 8 ,  s u b d .  t a l ) . "  ,  8 4

A.D.2d 655. Exactness in determLning the amount of sales tax liablllty ls not



-4-

own fal"Lure to maintain

lndices. Markowttz v.

proper records

State Tax Comission'

B. That petitioners had neither saLes invoices nor purchase invoices from

which the Audlt Divlslon could verify amounts entered on Jerichors books and

records and ultimately reported on lts sal-es tax returns. Accordingly, the

Audit  Divis lonrs use of an observat ion test to deternine pet i t l .onerst tax

l iabl l l ty was proper.  Matter of  265 City Is land Sea Food Market,  Inc.,  State

Tax Coml-ssion, May 6, 1983. Moreover, petitl-oners produced no evl.dence,

either ln the form of testinony or documentation, to refute the audit findl"nge

and, therefore, they have not met their burden of proving wherel"n the audit was

erroneous.

required where i t  is the pet l t lonerrs

which necessitates the use of external

5 4  A . D . 2 d ,  L 0 2 3 ,  a f f t d  4 4  N . Y . 2 d  6 8 4 .

C. That the pet i t ions

as Off lcer '  are denied and

of sales and use taxes due

DATED: Albany, New York

NOV 0 7 pgs

of Jericho Col-l-islon Repaire, Inc. and Martin Okun,

the notlces of deternlnatlon and demand for paynent

issued June 20, 1983 are sustained.

STATE TN( COMMISSION



P 1 ,53  3A? b50

RECEIPT FOR CERTIFIED MAIL
NO INSURANCE COVERAGE PROVIDED

NOT FOR INTERNATIONAL MAIL

(See Reverse/

P 1 ,53  3E?  b l t l

o
rfi

ts
2

l+{
l+l
o
oqt

c
J

Jd
o

*
+J
t{
d
E
Ecql

o
l{
.rl
d
A
o,
il
a
o'ri
ID

u
(J

o
E(,
rl
H

e

o
a.
qt
t/i.
D

I

N
o
o

4lo
l!
o
cl(o
cll

E

o
lt
an
o.

" " "tf l/,az/ rrht) /', r-)t
t4:;>:: *i*5,vt4r; / /4,'".M/x'''wp.
"Wqzful,Z//z ,/
iertitiBd Fe€

Special Oelivery Foe

Rgstricted Delivery Fee

R€turn Roceipt Showing
to whom and Dat€ oelivered

Return receipt showing to whom,
Dato, and Acldress of Delivery

TOTAL Postage and F6es s

Postmark or Date

fr.$
s$l

RECEIPT FOR CERTIFIE
NO INSURANCE COVERAGE PR1

NOI FOR INTERNATIONAL I\

/See Reverse/
A

&M&ttu,9

r "  s ( \ l =

\ \\'J -+-,
D MAIL

]VIDED
IAIL

Vzor/*
- 7  -  C><

/-'. .' ,"*9 -\ 
s

%Wfuno an.*zz<-

\Ds'if,*$

ifi!$HiVo|€
o

a
o
lt

I
t

'HfYW)j)frz
V*L )z t fu/
Certified Fee 

(

Special Oelivery Fee

Restricted Delivery Fee

R€turn Receipt Showing
to whom and Oat6 Delivered

Return receipt showing to whom,
DatE, and Address ot-Oelivery

TOTAL Postage anct Fees $

Postmark or Date



ffi
r+s
s"l

o ( J
l. rl

?4 l+{
qt qr
A O
o
C a

rd FI
. o

o r n
.!d d
A F {

H

O Fsz

.d  rS  O. {
o E F "  o

r i O
1 { t o  t r
O ,  C l ^ T l

l 1  d 6 l E

\t
b^'-\

Y

\$

V
\>.-

s,E E*N

$Ff5fii



S T A T E  O F  N E I , I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 7, 1985

Jerieho Col l ls lon i lepalrs,  Inc.
and Martin Okun, as 0fficer
250 Jericho Tpke.
Mineo la ,  NY 11501

Gentlemen:

Please take not,lce of the Decl"slon of the State Tax Comisslon enclosed
herewlth.

You have now exhausted your right of review at the adnl"nlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlert an
adverse decision by the State Tax Commlssion may be lnstltuted only under
Article 78 of the Civil- Practice Law and RuLes, and must be comrnenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of this not ice.

Inquiries concerning the computatLon of tax due or refund allowed ln accordance
with thl"s declsion may be addressed to:

NYS Dept. Taxatl"on and Finance
Law Bureau - Litlgatlon Unlt
Bulldlng lf 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat lve
Isaac Sternhelm
Isaac Sternheln & Co.
5612 18th Avenue
Brooklyn, NY 11204
Taxing Bureaurs Representatl"ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlons
:

o f
:

JERTCIIo CoLLrSroN REPATRS, rNC. DECTSTON
AI{D MARTIN OKI]N AS OFFICER :

for Revislon of a Determination or for Refund :
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period March L, L979 :
through May 31, 1982.

:

Pet i t ioners, JerJ-cho Col l ls lon Repalrs,  Inc. and Mart in Okun as off lcer,

250 Jericho Turnpike, Mineola, New York 11501, f l l -ed pet i t lons for revielon of

a determinatlon or for refund of sales and use taxes under Artlcles 28 and, 29

of the Tax Law for the perlod March 1, 1979 through May 31' L982 (FlI-e Nos.

46O7L and 46072).

A hearing was hel-d before DanleL J. Ranal-li, Hearing Officer, at the

offices of the State Tax Cornmission, Two I'Iorl-d Trade Center, New York' New

York, on June 4, 1985 at 1:15 P.M. Pet i t loners appeared by Isaac Sternheim'

C.P.A. The Audlt  Diviston appeared by John P. Dugan, Esq. (Joseph Pint,or Esq.1

o f  counseL) .

ISSUE

I{hether the Audlt Dl-vlsion, utll izing an observation test, properly deteruLned

pet i t l "onersr addlt ional sales tax due.

FINDINGS OF FACT

1. On June 20, 1983, as the result  of  a f l -eld auditr  the Audit  Dl"vls lon

issued a Notice of Determlnation and Denand for Payment of Sales and Use Taxee

Due agalnst petitloner Jericho Col-li-slon Repairs, Inc. (r'Jericho") in the

amount  o f  $266,360.50  p lus  pena l ty  o f  $63,181.26  and ln te res t  o f  $83,874.28  fo t



-2-

a total  due of $413,416.04 for the perlod March 1, 1979 through May 31, L982.

On the same date, the Audtt Division issued a Notice of Determlnation and Demand

for payment of Sales and Use taxes Due for the same perlod agalnst petLtioner

Martl"n Okun, Presldent of Jericho Collision Repairs, Inc.r l-n the amount of

$262,280.33 pJ-us penal. ty of $63,207.26 and. interest of  $82,570.46 fot a total-

due of $408r058.05.1 On Januarl  26, 1982, Jer lcho, by l ts representat lver executed

a consent extendlng the period of Llnitation for assessment of salee and use taxes

for the period l"Larch 1, 1979 through Februaxy 29, 1980 to June 20, 1983.

2. Jericho operates an automobile body repair shop and towing servlce.

On audit, the audltor found that petitioner mal-ntal"ned a general ledger, a caeh

dlsbursement,s journal and a cash receipts journal but no orlglnal eource

documents such as sales and purchase lnvoices or written estlmates. Ttre

audltor asked Mr. Okun to retaln current saLes and purchase Lnvolces as of

August 26, 1982. The audl"tor then declded to perform an observation test ln

November, 1982. The observation test naa conducted over flve days by 3 ot 4

audl-tors who counted the number of cars entering Jerichors premises between

7:00 A.M. and 5:00 P.M. dal ly.  Cars which remal"ned for br lef  per lods of lees

than two hours r,rere not counted. Durlng the observed week, 37 cars were

counted enter ing Jer i .chors prenises for servlce or est imates.

3. Petltioner supplied the auditor with 17 sales lnvoices and 26 ltrltten

estl"mates for the month of November, L982. These documents were not sequentlaLly

numbered so that lt could not be determined if they represented all the work

done by Jerlcho during the month. Based on the ratlo of sales lnvoicee to

The discrepancy
assessed against
assessed agalnst

between the amount,assessed agalnst Jerlcho and the amount
Martin Okun results from a uEle tax aaaesament which was
Jericho but not Mr. Okun. The use tax is not ln issue.
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\rritten estimates supplled, the audltor determined that 40 percent of the cars

visitlng the premlses had repairs done and 60 percent recel-ved wrLtten estimates

only. The auditor appl-led the ratl"o to the 37 cars observed entering the

premises during the observatlon test and calculated that 15 cars per week

received repair service. The weekly figure was multlplled by 4 to arrive at a

nonthly flgure of 60 cars servl,ced. The 17 cars reported on sales Lnvolcee for

the nonth were subtracted fron 60 leavlng 43 cars unreported for servl"ce.

Dlviding the 43 unreported cars by the 17 reported cars resulted in a margln of

error of 253 percent which was applied to reported taxable sales to determlne

addl-tional sales and additional sales tax due.

4. Pet l t ioners made al legat ions to the effect that the observat ion teet

resulted in numerous errors and -lnaccurate audlt findings and that complete

records for Jericho were avallabLe for the entlre audit perlod; however,

petitloners offered no evldence in any form to refute the audLt flndlnge.

I'loreover, petitionersr representative was advised by letter at the corrmencement

of the audit to make al-l books and records avallable for audlt, speciflcaLJ-y

including sales lnvoices and purchase involces. At no tLne durl"ng the audit,

at a pre-hearLng conference, or af the hearlng dld petltloners Present any

evidence that such complete records were available.

CONCLUSIONS OF LAW

A. That a " . . .vendor ls obLigated to maintaln records of hls sales for

audit  purposes (Tax Law, 51135),  and the State, when conduct ing an audit ,  must

determine the amount of tax due rfrom such infornation as nay be avallablerr

but f i f  necessarlr  the tax may be est lmated on the basls of external lndlcesl

(Tax  Law,  $1138,  subd.  [a ] ) . "  Korba v .  New York  S ta te  Tax  Cornmlss lon ,  84

A.D.2d 655. Exactness ln deternining the amount of sales tax l iabt l t ty is not
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requlred where it ls the petitionerts own fal.lure

which necessitates the use of external- indices.

5 4  A . D . 2 d ,  I O 2 3 ,  a f f t d  4 4  N . Y . 2 d  6 8 4 .

C. That the pet i t ions

as Off icer,  are denied and

of sal-es and use taxes due

DATED: Albany, New York

NOY 0 ? pgs

to malntain

Markowitz v.

proper records

State Tax CoumLsslon,

B. That petltioners had nelther sal-es lnvoices nor purchase lnvol"cee from

whlch the Audit Dl"vislon could verl.fy amounts entered on Jerl.chots books and

recorde and ultimately reported on lts sales tax returns. Accordingly, the

Audit  Dlvls ionrs use of an observat ion test to deternine pet l t lonerst tax

l iabiJ- i ty \ras proper.  Matter of  265 City Is land Sea Food Market '  Inc.,  State

Tax Conrmission, May 6, 1983. Moreover,  pet i t ioners produced no evldence,

elther in the forn of testimony or documentatlon, to refute the audl-t findlngs

and, therefore, they have not met their burden of proving whereln the audlt wae

erroneous.

of Jerl"cho Colllsion Repairs, Inc. and Martio Okun,

the notl"ces of determinatlon and denand for payment

l-ssued June 20, 1983 are sustained.

STATE TAX COM!{ISSION

PRESIDENT




