
STATE OF NBW YORK

STATE TAX COI'{MISSION

In the Matter of the Pet i t lon :
o f

Java Caterers, Inc. :

for Redetermtnatlon of a Deflclency or Revlslon :
of a Determination or Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Perlod:
3 |  L178-5131 l8r .

State of New York :
s s .  :

County of Albany :

David Parchuck' belng duly sworn, deposes and says that he ls an employee
of the State Tax Connission, that he Ls over 18 years of age, and that on the
6th day of February, 1985, he served the within notLce of DeclsLon by cert l . f ied
uai l  upon Java Cateretsr Inc.r  the pet i t ioner ln the wlthln proceedlng, bY
enclosing a true copy thereof in a securely sealed postpald wrapper addressed
as fol lows:

Java Caterers, Inc.
473 Bayvlew Ave.
fnwood, NY 1f695

and by deposlting same enclosed
post off lce under the exclusive
Servlce within the State of New

That deponent further says
hereln and that the address set
o f  the  pe t l t ioner .

Sworn to before me this
6th day of February, 1985.

AFFIDAVIT OF I{AILING

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addressee is the pet i t loner
forth on said wrapper is the last known address

orized to
pursuant to Tax

lster oaths
sec t ion  174



STATE OF NEI,il YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Java Caterers, Inc.

for Redetermlnatlon of a Deflciency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  3  /  |  /78-5  131 l81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmlssion, that he is over 18 years of ager and that on the
6th day of February, 1985, he served the withln not ice of Decislon by certLf ied
urall upon Melvyn J. Raphael, the representative of the petitioner ln the wLthln
proceeding, by encLosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Melvyn J. Raphael
450 7th Ave.
New York, NY 10001

and by deposlting same enclosed ln a postpaid properJ.y addressed wrapper in a
post office under the excluslve care and custody of the UnLted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the representative
of the pet l t loner herein and that the address set forth on sald l rrapper is the
last known address of the representat ive of the pet i tLoner.

Sworn to before me this
6th day of February, 1985.

sec t ion  174



S T A T E  O F  N E h '  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N Y ,  N E W  Y  O  R K  1 2 2 2 7

February 6, 1985

Java Caterers, Inc.
473 Bayview Ave.
Inwood, NY 11696

Gentlemen:

Please take not ice of the Decislon of the State Tax Conmisslon enclosed
herewlth.

You have now exhausted your right of review at the adnLnistrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding in court  to revlel t  an
adverse decision by the State Tax Cornmission may be Lnstltuted only under
Article 78 of. the Civil PractLce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund alLowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxation and FLnance
Law Bureau - Littgatlon Unit
Bullding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly yours,

STATE TNT COMMISSION

Petl t ioner t  s Representat ive
Melvyn J. Raphael
450 7th Ave.
New York, NY 10001
Taxing Bureauts Representat ive



STAIE OF IIEW YORI(

stAlts TA( CoMMISSIO!{

fn the llatter of tbe Petition

of

JAVA CATEBERS, INC.

for Revisioo of a Deteroinatlon or fot Refund
of Salee and Use Taxes under Articles ZB and,29
of the Tax f,aw for the Perlod llarch l, 1978
through llay 31, 1981.

DECISION

Fetitioner, Java caterers, rtrc. , 473 Bajryiew Avcnue, rowood, New York

f1696, filed e petition for rcvision of a detemination or for refund of salee

and use taxes under Articles 28 and 29 of the Tax Law for the Beriod March l,

1978 through May 31, 1981 {Ftle No. 38f36).

A sna1l clains hearing was held before Arthuf, Johnson, Heariog Officcr, at

the offices of tbe State tax Comission, two World Trade Caoterr New York, Ner

York, on Hay 241 lg84 at 1:15 P.M. Petitioner app€ared Uy l{elvyn J. Rapheel,

C.P.A. The Audit Division appeared by John P. Dugaa, Esq. (Ivillian For, Esq.,

of couasel).

ISSIB

Itlhether tables, chairs and linens were reated by petitioner for resale to

its custoners *ithin the neaning and intent of sectioo 1101(b)(4) of the Tax

f,aw.

rII{pI4Fs. or rAcr

1. Petitioner, Java Caterers, Inc,, operates a catering busitress prepariog

food and drink and furci.shing waitress or waiter service" Petitioncr ceterc

aff,airs at personal. regidences, cburches and tenples,
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2. On May 12, 1982, as the result of an audit, the Audit Division issued

a Notice of Deternination and Demand for Paynent of Sales aad Use Taxes Due

sgainst petitioner covering the period llarch L, 1978 through August 31, 1981

for  taxes  due o f  $61872.44 ,  p lus  in te res t  o f  $11983.40 ,  fo r  a  to ta l  o f  $81855.84 .

On llay 3, 1983, petitioner paid the above tax due to avoid any further

interest charges.

3. Petitioner executed a consent extending the period of limitation for

the assessment of sales and use taxes for the period March l, 1978 through

February 28, 1981 to June 20, 1982.

4. An audit of petitioner's acquisition of fixed assets and or1lense

purchases disclosed addit ional taxes due of $641.83. Pet i t ioner agreed to this

phase of the audit and executed a coneent to fixing of tax and renitted a check

in paymeot of the tax due. The unresolved portion of the audit represented the

tax assessed on the rental of tables, chairs, bars and linens. Petitiooer

issued a resale certificate to Famous Party Suppliers, fnc. and therefore, paid

no sales tax on the rentals.  The rentals amounted to $98,177.85 for the audit

period aad the sales tax computed thereon rdas $6,872.44.

5. Petitioner rented tables, chairs, bars and linens from Fanous Party

Suppliers, Inc. The equipnent was delivered by the vendor directly to the

location where the catered affair was to be held. Petitioner used the equipnent

in perforning its catering services and such equipnent was picked up by the

vendor the following day. Petitioner argued that it did not take possession of

the equipment nor did it have control over its use. Petitioner concluded that

its customers were the consumers of the equipment and that it merely rented the

equipnent for re-rental to the custoners.
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6. Petitioner's expense for renting the equipment was included in the

charge to each customer for catering serviCes. Petitioner collected sales tar

from each customer on the total charge.

7. Petitioner naintained that the rental itens are critical elements of

performing catering services and on that basis were resold to its custonera.

Petitioner relies on Cel,estial Fgod of l{assapequa Corp. v. New York State T?x

Comission, 98 A.D.2d 157 to support  this conclusion.

8. Notwithstaoding the position tahen by petitioner with respect to

resale, petitioner argued that if it is required to pay the sales tax on the

rentals, the tax paid should be allowed as a credit against the sales tax

collected fron the custoner, as i.s the case with certain uses of taagible

personal property in the cont,racting industry.

9. fn approximately April, 1980, petitioner changed its reotal procedures

to avoid any further sales tax liability with respect thereto. Famous Party

Suppliersl Inc. nold bills the customer directly for the rental of the eguipnent

and petitioner receives a comission.

coNctusloNs oF tAt{

A. That sect ion 1101(b)(4) of the Tax Law def ines rrretai l  salei l  as:

tt(i) A sale of tangible personal property to aay person for any
purpose, other than (A) for resale as such or as a physical conponent
part of tangible personal property, or (B) for use by that person in
perforning the services subject to tax under paragraphs (1), (2), (3)
and (5) of subdivision (c) of section eleven hundred five where the
property so sold becomes a physical conponent part of the property
upon which the services are performed or where the property so sold
is later actually transferred to the purchaser of the service ia
conjunctioa with the perfornance of the servi.ce subject to tax.ft
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B. That section 1105(d) (i) of the Tax Law imposes a tax on receipts fron

the sale of food and drink of any nature or of food al-one, when sold by caterers.

C. That the rental by petltioner of tables, chairs, bars and llnens for

use in performing catering services pursuant, to sectlon 1105(d) of the Tax Law

lras not for resale as such or as a physlcal component part of tangible peraonal

property or for use ln performlng servlces eubject to tax under sect lon 1105(c)(f) ,

(2),  (3),  and (5) of the Tax Law.

Petitionerfs rel-Lance on Celestial ls misplaced for tlto reasons.

Firstr the types of items rented by petitloner hereln were not dLsPosable and

clearly distlnguishabl-e from the products ln Celestlal. Moreover, the Court of

Appeal-s reversed the Appellate Divislon and held that the dispoeable plaatrlc

and paper products, strarilsr stlrrers and napkins are not crltlcal elements of

the product sold (Cel-estlal Food of Massapequa Corp. v. New York State Tax

Connissionr _N. Y. 2d_) .

Accordingly, the ltems rented by petitioner are subJect to the tax

imposed under aectlon 1105(a) of the Tax Law. Addltlonally' petltioner 1s

required to collect tax on the totaL selling price to lts customers, includlng

the cost for the rentals, in accordance nlth section 1105(d) of the Tax Law and

20 NYCRR s27.8( t ) .

D. That the credlt provisions of sectlon 1139(a) of the Tax Law regardlng

the use'of tanglble personal- property by contractors are not appJ-Lcable to

pet i t ionerrs cater lng operat lons.
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E. That the petition of Java Caterers, Inc.

Determination and Deqand for Pa;ment of Sales and

1982 is gustained.

DAIED: Albany, llew York STATE TAX

FEB 0 6 1985

is denied and tbe [otice of,

Use Taxes Due issued May 12,

coMr[IssIoN
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