
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl-on :
o f

Jamron Drug Co.,  Inc. and :
Ronald Jamron & Bridie Jamron,

Individual-l-y & as Offlcers :

for Revislon of a Determinatlon or for Refund of :
Sal-es & Use Taxes under ArtLcles 28 & 29 of the
Tax Law fo r  the  Per iod  3 l I /73  -  3 /3 I /75 .  3

In the Matter of the Pet i t ion :
o f

Ben G. Budget Stores, Inc. : AFFIDAVIT OF UAILING

for Revlslon of a DetermLnatl-on or for Refund of :
Sales & Use Taxes under Articl-es 28 & 29 of the
Tax Law fo r  the  Per iod  3 lL /73  -  3 /31175.  :

In the Matter of the PetLt lon :
o f

Ben G. Budget Stores, Inc. :
and Ronald Jamron, Indivldually and as Officer

:
for Revislon of a Determlnation or for Refund of
Sal-es & Use Taxes under Art lc les 28 & 29 of the :
Tax  Law fo r  the  Per iod  3 /L /73  -  3 /3L175.

:

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Coumisslon, that he is over 18 years of age, and that on the
20th day of February, 1985, he served the withln not ice of Declsion by cert i f led
mall upon Jamron Drug Co., Inc. and Ronald Jamron & Bridie Jamron, IndLv. & as
Officers, the petltioners ln the wlthin proceeding, by enclosing a true coPy
thereof in a securely sealed postpaLd wrapper addressed as fol lows:

Jamron Drug Co.,  Inc. and
Ronald Jamron & Bridie Jamron, Indiv. & as Officers
118-05 Metropol i tan Ave.
Kew Gardens, NY 11415

and by deposlting same enclosed in a postpald properly addressed ltraPPer ln a
post off lce under the excluslve care and custody of the UnLted States Postal
Service within the State of New York.
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Affidavit of Mailing

That deponent further says
herein and that the address set
of the pet l t ioner.

Sworn to before me this
20th day of February, 1985.

te r
pursuant to Tax sec t ion  174

addressee ls the pet l t ioner
!flrapper is the last known address

that the said
forth on sal.d

m1n
Law



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Jamron Drug Co.,  Inc. and :
Ronald Jamron & Bridie Jamron,

Indiv.  & as Off lcers :

for Revislon of a Deternination or for Refund of :
Sales & Use Taxes under Art ic les 28 & 29 of the
Tax Law fo r  the  Per lod  3 l l l73  -  3 /3L175.  :

In the Matter of the Pet i t ion :
o f

Ben G. Budget Stores, Inc. 3 AFFIDAVIT OF MAILING

for Revlsion of a Determination or for Refund of :
Sales & Use Taxes under Art ic les 28 E 29 of the
Tax Law fo r  the  Per lod  3 / I /73  -  3 /31175.  :

In the Matter of the Petitl-on :
o f

Ben G. Budget Stores, Inc. :
and Ronald Jamron, IndLviduall-y and as Officer

:
for RevisLon of a Determlnation or for Refund of
Sales & Use Taxes under Art lc les 28 & 29 of the :
Tax  Law fo r  the  Per l ,od  3 l | l73  -  3 /31175.

:

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmlsslon, that he ls over 18 years of age, and that on the
20th day of February, 1985, he served the withJ.n notice of Declsion by certifled
mail upon Neal M. Goldnan, the representative of the petltloners in the withln
proceedlng, by encloslng a true copy thereof ln a securely sealed postpaid
lrrapper addressed as fol lows:

Neal M. Goldman
Squadron, El lenoff ,  Plesent & Lehrer
551 F i f th  Ave.
New York, NY 10017

and by depositing same encLosed ln a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postat
Service within the State of New York.
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Afftdavit of Malling

That deponent further says that the sald addressee Ls the representative
of the petitloner herein and that the addrese set forth on sald wrapper ls the
last known address of the representative of the petltioner.

Sworn to before ne this
20th day of Februaryr 1985.

thorLzed to Lster oat
pursuant to Tax Lbw sectLor. L74



STATE OF NEIII YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion
o f

Jamron Drug Co.,  Inc. and
Ronald Jamron & Brldie Jamron,

Indivldually & as Offlcers

for Revlsion of a Determinatlon or for Refund of
Sales & Use Taxes under ArtLcles 28 & 29 of the
Tax Law fo r  the  Per lod  3 l l l73  -  313L175.

In the Matter of the Pet i t ion
o f

Ben G.  Budget  S tores ,  Inc .

for Revision of a Determinatlon or for Refund of
Sales & Use Taxes under ArtLcles 28 & 29 of the
Tax Law fo r  the  Per iod  3 lL /73  -  313L175.

AFFIDAVIT OT },IAILING

In the Matter of the Pet l t ion
o f

Ben G. Budget Stores, Inc.
and Ronal-d Jamron, Indlvldually and as Officer

for Revislon of a Determinatlon or for Refund of
Sales & Use Taxes under Art ic les 28 & 29 of the
Tax Law fo r  the  Per iod  3 l I /73  -  313L175.

State of New York :
s s .  :

County of A1bany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conrmission, that he ls over 18 years of age, and that on the
20th day of February, 1985, he served the wlthln not ice of DeclsLon by cert i f led
mal1 upon Ben G. Budget Stores, Inc.r  the pet i t ioner in the within proceedlng'
by encloslng a true copy thereof in a securely sealed postpald wrapper addressed
as fol lows:

Ben G. Budget Stores, Inc.
118-05 Metropol- i tan Ave.
Kew Gardens, NY 11415

and by depositing same enclosed Ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service wLthin the State of New York.
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Afftdavlt of Mailing

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thLs
20th day of February, 1985.

addressee ls the petLt loner
rrrapper is the last known address

that the saLd
forth on said

r ized  to ster oat
pursuant to Tax Law seetLon 174



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the l,latter of the Petition
o f

Jamron Drug Co.,  Inc. and
Ronald Jamron & Bridie Jamron,

Indlvldually & as OffLcers

for Revlsion of a Deterninatlon or for Refund of
Sal-es & Use Taxes under Articles 28 & 29 of the
Tax Law fo r  the  Per iod  3 / I /73  -  3 /31175.

In the Matter of the PetLt ion
o f

Ben G. Budget Stores'  Inc.

for Revision of a Determinatlon or for Refund of
Sales & Use Taxes under Articles 28 & 29 of the
Tax Law fo r  the  Per l -od  3 / I /73  -  313L175.

AFFIDAVIT OF MAILING

In the Matter of the Petltlon :
o f

Ben G.  Budget  S tores ,  Inc .  :
and Ronald Jamron, Individual-ly and as Offlcer

:
for RevLsion of a Determinatlon or for Refund of
Sales & Use Taxes under ArtLcles 28 & 29 of the
Tax Law fo r  the  PerLod 3 lL l73  -  3131175.

State of New York :
s s .  :

County of Albany :

DavLd Parchuck, being duly sworn, deposes and says that he l-s an employee
of the State Tax Connnisslon, that he Ls over 18 years of age, and that on the
20th day of February, 1985, he served the wlthin not ice of Declslon by cert l f led
maiJ- upon Ben G. Budget Stores, Inc. and Ronald Jamron, Indiv. & as Offlcer,
the petltioners in the withln proceedl.ng, bY enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol- lows:

Ben G. Budget Stores, Inc.
and Ronald Jamron, IndLv. & as Offlcer
118-05 Metropol l - tan Ave.
Kew Gardens, NY 11415

and by depositing same enclosed Ln a postpaid properly addreesed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.
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Affidavit of Mailing

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne thig
20th day of February, 1985.

addressee ls the pet i t loner
lrrapper ls the last knonn address

that the said
forth on saLd



Jamron Drug Co.,  Inc. and
Ronald Jamron & Bridie Jamron,
118-05 Metropol- i tan Ave.
Kew Gardens, NY f1415

S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E h r  Y  O  R K  1 2 2 2 7

February 20, 1985

Indlv.  & as Off icers

Gentlemen:

Please take notice of the DecLslon of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your rlght of review at the admlnistratlve l-evel.
Pureuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revie\t an
adverse decisl-on by the State Tax Conrmission may be lnstituted onl-y under
Artlcle 78 of the Clvll Practice Law and Rulesr and must be conmenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months ftom the
date  o f  th ls  no tLce .

Inquirles concerning the computation of tax due or refund allowed in accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgation Unit
Butlding #9, State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Neal M. Goldman
Squadron, Ellenoff, Pl-esent & Lehrer
551 F l f th  Ave.
New York, NY 10017
Taxing Bureaurs Representative

c c :



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 20, 1985

Ben G. Budget Stores, Inc.
I  18-05 Metropol i tan Ave.
Kew Gardens, NY 11415

Gentlemen:

Please take notice of the Decision of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your right of review at the adminlstratlve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decl-sion by the State Tax Connlsslon may be instltuted only under
Article 78 of the Cl-vil Practice Law and Rules, and must be comtenced ln the
Supreme Court of the State of New York, Albany Countyr within 4 nonths from the
date  o f  th is  no t lce .

Inqulrles concernlng the computation of tax due or refund allowed in accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigatlon Unlt
Buildlng #9, State Campus
Al-bany, New York 12227
Phone tl (518) 457-2O7O

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat lve
Neal M. Goldman
Squadron, Ellenoff' Plesent & Lehrer
551 F t f th  Ave.
New York, NY 10017
Taxing Bureaurs Representatlve



S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

February 20, 1985

Ben G. Budget Stores, Inc.
and Ronald Jamron, Indiv. & as Offlcer
118-05 Metropol l - tan Ave.
Kew Gardens, NY 11415

Gentlemen:

Please take not ice of the Declsion of the State Tax ComLsslon enclosed
herewith.

You have now exhausted your right of review at the adnlnlstratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding Ln court  to revlel t  an
adverse declsion by the State Tax Conmisslon may be instituted only under
ArtLcle 78 of the Civll Practice Law and Rules, and must be comenced ln the
Suprene Court of the State of New York, A1-bany Countlr wlthln 4 nonths from the
date of this not ice.

InquLries concerning the computation of tax due or refund all-owed in accordance
with thls decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - LltlgatLon Unit
Buil-ding il9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

Peti t ioner I  s Representat ive
Neal M. Golddan
Squadron, E1lenoff ,  Plesent & Lehrer
551 F i f th  Ave.
New York, NY 10017
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon

of

JAMRoN DRUG C0.,  rNC.,
RONALD JAMRON AT.ID BRIDIE JAI,IRON,

Indlvldually and as Offlcers

for Revislon of a Deterrnlnatlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and
29 of the Tax Law for the Period l"larch 1r 1973
through t'larch 31, L975.

DECISION

In the Matter of the Petltlon

o f

BEN G. BUDGET STORES, INC.

for Revision of a Determlnation or for
of Sales and Use Taxes under ArtLcles
of the Tax Law for the Period l,Iarch 1,
through March 31, L975.

Refund
28 and.29
r973

In the Matter of the PetLt lon

of

BEN G. BUDGET STORES, INC.
and Ronald Janron, Indlvldually and as

for Revlslon of a Determlnation or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod June I'
through November 30, L976.

Off icer

Refund
28 and 29
1973

Petitioners, Jamron Drug Co., Inc., Ronald Jamron and Bridle Jamron,

IndLvLduall-y and as Offlcers, 110-11 Queens Boulevard, Forest ll l l ' ls, New York

11.375, Ben G. Budget Stores, Inc.,  and Ben G. Budget Stores, Inc. and Ronal-d

Jamron, Indlvldual-J-y and as Officer, 118-05 Metropolitan Avenue, Kew Gardensr

New York 11415, filed petitlons for revtelon of a deternlnatlon or for refund
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of sales and use taxes under Artlcles 28 and 29 of the Ta:r Law for the perlods

March 1, 1973 through March 31e 1975 and June 1, 1973 through November 30' 1976

(Fi le Nos. 20780' 2078L, 20782, 3L2I7, 3L2L8 and 32158).

A fornal hearing was held before Arthur Johnson, Hearlng Offlcer, at the

offices of the State Ta:< Connlselon, T\lo World Trade Center, New York, New

York, on June 15r 1983 at 9:15 A.M. and cont lnued to conclusion on March l ,

L984 at 10:30 A.M., wlth a1-1 br lefs to be submltted by May 10, f984.

Petltioners appeared by Neal M. Goldnan, Esq. The AudLt Dlvlsion appeared by

John P. Dugan, Esq. (Arnold Glass, Bsq., of counsel on June 15' 1983 and Irwln

Levyl Esq.r of  counsel on March 1, 1984).

ISSUES

I. I,Ihether the Audlt Divlslonre use of a rrtest perlod" audLt as a basls

for deternlning taxable sales was proper.

II. Whether the addltional taxable sales resulting from the use of such

procedure were correct.

III. Whether Ronald Janron waa personally llable for sales and use taxea

due from Jamron Drug Co., Inc. and Ben G. Budget Storesr Inc.

IV. I,thether Brldle Janron was personally llable for ealee aod use taxes

due fron Jamron Drug Co., Inc.

FINDINGS OF FACT

1. Petitloner Jamron Drug Co., Inc. (Janron) operated a dlscount pharnacy

located at 74-OB lletropoLltan Avenue, Mlddle Vlllage, New York untl.l March 31'

1975. At such time, Jamron sold the buslness and all of Lts assets to Ben G.

Budget Stores, Inc. ("Budget") .

Petltioner Budget, when lt acqulred the Jamron store, oPerated three

dlscount health and beauty aid stores at the fol-lowing locatlons: 60-15
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Woodslde Avenuer l , loodslde, N.Y.,  66-10 Grand Avenuel Maspeth'  N.Y. and 118-07

Metropolitan Avenue, Kew Gardens, N.Y. Budget also operated a card and gift

shop at the latter l-ocatlon.

2. Ronald Janron, ae presJ.dent of Jamron and Budget, executed consent8

extending the period of llnitatlon for assessment of sales and use taxes for

the perlods l" larch 1, 1973 through February 29'  L976 to Septenbet 20, L977.

3. On August 23, 1977, as the reeuLt of an audit, the Audlt Dlvislon

issued a Notice of Determlnatlon and Demand for Paynent of Sales and Use Taxee

Due agalnst Jamron and Ronal-d Jamron and rfBirdier' (slc) Jamron, indlvldually

and as officersr cov€ring the perLod March 1, 1973 through March 3lr L975 for

taxes  due o f  $60,168.47 ,  p lus  pena l ty  and ln te res t  o f  $35 '951.23 '  fo t  a  to te l

o f  $ 9 6 , 1 1 9 . 8 2 .

On the sane date, an identlcal notl.ce was lssued to Budget and Ronald

Jamron. The notlce lndicated that the taxes were determined from Janron and

represented Budget 's Llabi l l ty as purchaser under sect lon t141(c) of the Tax

Law.

On August 12e 1977, a second notice was issued to Budget and Ronald

Jamron, lndivldually and as an officerr which assessment resulted from an audlt

of Budgetrs books and records for the perlod June 1, 1973 through Novenber 30,

L976. Thls not lce assessed addit lonal taxes due of $86r901,37, plue penaLty

a n d  l n t e r e s t  o f  $ 3 9 , 1 8 1 . 1 5 ,  f o r  a  t o t a l  o f  $ 1 2 5 , 0 8 2 . 5 2 .

4. Or the audlt of Jamronrs books and records, the Audit Dlvision

anaLyzed purchase lnvolces for the months of !tray and November, L974. The

purchases were categorlzed as Llsted below with the Percentage that the

category of purchaaes represented to the total- purchases for the two months.
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Category

nontaxable
niscell-aneous taxable
perfume and cosmetics
candy
books
Pampers
cards
cigarettes

%

37
20
10
I

. 5
7
3

2I .5

The foregoing percentages, were applled to total purchasee for the

audlt period after adjustmenr"l ,o determine taxable purchases by category. A

markup rras computed for each category using the cost of selected ltems obtalned

from current lnvoices and the sell-lng prlce obtalned from the items on dl-splay.

The lndivldual markups were applied to the purchases by category to determlne

taxable sales of $1 1435,874.0O. Jamron reported taxable sales of.  $6221540.00,

J-eaving additlonal- taxable sales of $813,334.00 and tax due thereon of

$ 5 9 ,  7  L 6  . 6 3 .

The Audlt Dlvislon also determined that the value of the fixtures and

equipment transferred ln the bulk sale was $5r648.00. Jamron was asseesed

$451.84 for the bulk sales tax which i t  did not col lect f rom Budget.  This

amount ls not ln dispute.

5. The Audlt Divlslon foll-owed the same audit procedures as descrlbed

above for the audit of Budgetts books and records. The months analyzed to

determine the taxable purchaaes nere September L975 and February 1976 wlth the

followlng results:

Jamron made whol-esale sales to Clarldge Dlstributlng Co., Inc. ln

Worcester, Massachusettes and to Budget atores. The Audit Division
adJusted total purchases to aceount for these transactlons before appLylng

r"ikrp percentages to determine taxable retall sales. Jamron was unable

to substant late that purchaees of $1491000 were actual ly sold to Clar ldge

and therefore such puichases were lncluded by the audLtor as Part of the

purchases.



-5-

Category 
,

nontaxable
miecellaneous taxable
perfume and cosmetlcs
candy
Pampers
cigarettes

%

25
29
5
3
2

36

The Audlt  Divis ion determlned taxabl-e sales of $2'811'498.00 as

compared to reported sales of $1r7001159.00 which resulted ln the sales tax

def lc iency of $861804.80. The purchases used to determine taxable sales

Lncluded those purchases fron Jamron referred to in Flndlng of Fact "4".2 Use

taxes found due of $96.57 on equlpment purchases are not at 188ue.

Budget conceded that a bul-k sale took place between Jamron and ltself

and that as the purchaser, it was llable for any taxea determlned due from

Jamron.

6. Jamron and Budget provlded the Audit Dlvision wl.th the folJ-owlng books

and records: general ledger, cash disbursementar purchase lnvolces, sales tax

returns and federaL lncome tax returns. Jamron and Budget nalntalned caeh

register tapes, however, they lrere not requested by the audltor. The avallable

cash register tapes were sunnary tapes that showed total receipts and sales tax

charged. The tapes dld not show indJ-vldual transactlons, the sales tax charged

on each transactlon or ldentify the iten sold. The cashler had the

responslbllity of segregating the taxabLe items' computlng the total taxable

sales prlce and charglng the appllcable sal-es tax. The customer waa furnlshed

wlth a sales receipt. The general- Ledger ehowed only total- sales. It dld not

break down sales by stoie location or record taxable sales separately.

The auditor dld not find these purchases recorded on Budgetts books and
records.
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7. In determining cLgarette salesr the audltor estlmated that 90 Percent

of cigarettes were sold by the lndivldual pack at a markup of 20.82"/" for Jamron

and 14.45% f.or Ben G. and that 10 percent lrere sold by the carton at markupe of

12.32 and 6.362, respect ively.

Petltloners had a system to determlne the quantlty of clgarettes sold

by the cartotl. This system hras used prlmarlLy for lnventory control purposes.

No evidence was offered by petitloners to establlsh that the percentages

estlmated by the Audlt Division were lncorrect.

B. Janron and Budget dlstributed advertlslng fJ-yers on a regul-ar baeis

advertlslng special sale merchandiee. The advertised items were aold for cost

or at a nlnlnal narkup. The markup tests lncluded some sale ltens, however,

the test did not conslder a sufficient varlety nor did lt give sufflclent

welght to the sales volume of such ltems. The sale merchandise was included in

the purchaaes category of rrmiscel-laneous taxabler'. The Audlt Divls{on computed

markups ln thls category of 36.7 percent (Janron) and 50.96 percent (Budget).

9. The audit dld not glve an allowance for pllferage. Petltloners

claimed that pl1-ferage and employee theft amounted to $60'000.00 a year. Tte

guldeLines establ-lshed by the Audit Divlslon show that pilferage for the slze

of petltionersr operatlon ls 24 percent of purchases.

10. Durlng June 1974, a del icatessen next to Budgetfs l {oodslde store had

an el-ectrLcal-  f l re.  Budget had an lnventory loss of $25,000.00 because of

smoke and water damage.

11. Petitloners argued that the Audlt Divlslon had the burden of provlng

the books and records were lnadequate before it could utilize a test perlod

method of audlt and that in the lnstant audit, the Audlt DLvLsion failed to

establlsh such a foundatlon. Petitloners argued further that the declslon to
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use a test period lras made prior to examlning any records and lt ls arbitrary

and capricious to permit the Audlt Dlvlsion to establish the required foundation

af te r  the  fac t .

12. Pet i t ioners also argued that the sales pr ice of c lgarettea, candy and

gum included sales tax and signs to that effect were displayed ln the atores.

13. Ronald Jamron was the presldent and general- manager of both Jamron and

Budget. He did not contest hls personal liabillty for the taxes determLned due

from either corporatlon. Bridie Jamron, the wife of Ronald Jamronr was a

corporate officer. Ilowever, she was not lnvolved ln the business oPeratlona.

CONCLUSIONS OF LAW

A. That the cash register tapes maintalned by petitioners (Flndlng of

Fact rt6rt) were useless for verlfying taxabLe sal-es reported ln that lt could

not be determlned lf sal-es tax was charged on al-l- taxable itens. Moreover, the

general ledger dld not show actual taxable eales. Under such circunstancest

the alternative waa to determl-ne taxable sales from external lndices such as

purchases ln accordance with section 1138(a) of the Tax Law (Matter of Chartalr,

Inc. v.  State Tax Conmission, 65 A.D.2d 44).

Petltloners were not preJudLced by the auditorrs fallure to exanine

cash register tapes at the time the audlt waa conmenced; the same audit procedures

would have been enployed because the tapes were inadequate for audlt purposes.

When books and records are lnsufflcient, tttest period" and percentage

markup audits are permissible (Matter of Chartair, Inc. v. State Tax Comleslon,

65 A.D.2d 44; l " I ,at ter of  Sakran v. State Tax Conmisslon, 73 A.D.2d'  989),

B. that the audlt procedures described in Flndlng of Fact "4" ate generally

accepted procedures established by the Audlt DLvlsion which are used to determlne

the accuracy of books and records. These procedures dlsclosed a slgnlflcant
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variance hrith taxable sales reported (an lncrease of 130 percent for Jamron and

65 percent for Budget) to conclude that saLeg tax hras not properly charged on

all taxable l-tems. Such a discrepancy further established the lnadequacy and

unreliability of petltlonersr books and records (Matt"r of G"org" Kotb

Tax Comission, 84 A.D.2d 655).

C. That the markup test performed by the Audlt Dlvislon dld not give

adequate consideratlon to the discount nature of the buslness operatlon and

thereby overstated the markup on the category rfmisceLlaneous taxablert. Accord-

ingly, the markups for this category are reduced to 30 percent for Jamron and

40 percent for Budget.

In addltlon, total purchases shall be adjusted to refLect a plJ.ferage

alloryance ot 2\ percent and the $251000.00 inventory loes (Findlngs of Fact fr9"

and rr r0tt) .

Except for the revLslons indicated above, the Audit Dlvislon properly

calculated the tax Llability of Jamron and Budget and the petitionere have not

overcome thelr burden of showing that the method of audlt or the 'nount of tax

assessed nas erroneous (Matter of Surface Llne Operators Fraternal Organlzation

v .  S ta te  Tax  Comlss ion ,  85  A.D.2d 858) .

D. That section lt32(a) of the Tax Law requlres that petltloners charge

and show separately the sales tax on the receipt glven to the cuatomer.

Therefore, a sign dlsplayed by petitlonera stating that sales tax wae lnc1uded

ln the price does not conply wlth the statute.

E. That petltloner Ronal-d Jamron lras a person requLred to collect tax

wlthln the meanlng and intent of sectlon 1131(1) of the Tax Law and, therefore,

is personally llable for the taxes due from Jamron and Budget ln accordance

wlth sect lon 1133(a) of the Tax Law.
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Petitioner Bridle Jamron was not a person required to collect tax

wlthln the meaning and intent of section 1131(1) of the Tax Law and thus beare

no peraonal llablllty for the taxes due from Jamron.

F. That the petltlons of Jamron Drug Co., Inc. and Ben G. Budget Storee,

Inc. and Ronald Jamron are granted to the extent lndlcated ln Concluslon of Law

rrCrr. The Audlt Divlsion is hereby dlrected to nodify the notlcee of deterninatl.on

and demand for payment of sales and use taxes due issued August 23' L977 ' and

August 12, L977; and that, except as so granted, the petitlone are ln all other

respects denied.

The petLtlon of Brldie Jamron ls granted and the notice issued August 23r

L977 as i t  pertalns to said pet l t ioner Ls canceLled.

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 0 1985
,

PRESIDENT
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