
STATE OF NEI^I YORK

STATE TAX COMMISSION

for Redetermination of a Deflclency or Revislon
of a DeterninatLon or Refund of SaLes & Use Tax :
under Artlcle 28 & 29 of the Tax Law for the Period
3 l  |  175-s  l3L  l7e .  :

State of New York :
a s .  :

County_ of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conrml-sslon, that he ls over 18 years of age, and that on the
14th day of March, 1985, he served the wlthln notlce of DecLslon by certLfled
nail upon James G. Kennedy & Conpany, Inc., James G. Kennedy & Raynond Llcalz,
the petLtioners Ln the wlthin proceedlng, bY enclosLng a true copy thereof ln a
securely sealed postpald lrrapper addressed as follows:

James G. Kennedy & Conpany, Inc.
James G. Kennedy & Raynond Licalz
215 E.  38rh  Sr .
New York, NY 10016

and by deposlting same enclosed in a postpaid properly addressed wrapper Ln a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

In the Matter of the Petltlon
o f

James G. Kennedy & Companyr Inc.
James G. Kennedy & Raynond Llcalz AFFIDAVIT OF MAILING

says that the said addressee is the petitloner
set forth on sald $rapper ls the last known addrees

That deponent further
herein and that the address
of the pet l t loner.

sworn to before me this
l4th day of March, 1985.

thorlzed to inister oaths
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtion
of

James G. Kennedy & Conpany, Inc.
James G. Kennedy & Raynond Llcalz

for Redetermlnatlon of a Deficlency or Revlslon
of a Determination or Refund of SaLes & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per l .od  3  |  I  175-5  |  3 l  /79 .

AFFIDAVIT OF MAILING

State of New York :
8 S .  :

County of Albany :

Davld Parchuck, belng duly sworn, depoees and says that he Ls an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
14th day of Mareh, 1985, he served the lrlthln notlce of Declslon by certlfied
nal1 upon Gerard t'1. Cunnl.nghan, the representatlve of the petittoners Ln the
within proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as follows:

Gerard W. Cunnl.ngham
Cunnlngham & Lee
40 Go ld  St .
New York, NY 10038

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the saLd addressee ls the representatlve
of the petltloner hereLn and that the address set forth on sald wraPper ls the
last known address of the representatl.ve of the petLtLoner.

Sworn to before me this
14th day of March, 1985.

pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ T  Y O R K  L 2 2 2 7

I'larch 14, 1985

James G. Kennedy & Conpany, Inc.
Janes G. Kennedy & Raynond Llcalz
2 1 5  E .  3 8 t h  S t .
New York, NY 10016

Gentlemen:

Please take notLce of the DecLslon of the State Tax Comission enclosed
herewl.th.

You have now exhausted your right of review at the admlnistrative level-.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to review an
adverse decision by the State Tax Conrmlssion may be LnstLtuted only under
Artlele 78 of the Civll Practice Law and Rules, and must be cor"menced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thls not lce.

InquLrles concerning the computation of tax due or refund al-lowed ln accordance
wlth this decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litigation UnLt
Bulldtng /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Pet l- t lonerrs Representat lve
Gerard hI. Cunningham
Cunninghan & Lee
40 Go ld  St .
New York, NY 10038
TaxLng Bureauts Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

JAMES G. KENNEDY & CO., INC.,
JAI'{ES G. KENNEDY and MYMOND LICAJ,ZI

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Perlod March 1, L975
through l{ay 31, L979.

DECISION

Petitloners, James G. Kennedy & Co., Inc., Janes G. Kennedy and Raynond

LLCaLzL, 215 East 38th Street,  New York, New York 10016' f l led a pet l t lon for

revlsion of a determlnation or for refund of sales and use taxea under Articlee

28 and 29 of the Tax Law for the perlod March 1, 1975 through May 31e 1979

(Fi le No. 29408).

A fornal hearlng was held before Robert F. Mulligan, Hearl"ng Offlcer, at

the offices of the State Tax Cornmisslon, I\so World Trade Center, New Yorkr New

York, on January L2,1984 at 10:00 A.M., with f inal-  br iefs subnit ted on May 4'

1984. Petitloners appeared by Cunnlngham & Lee, Esqs. (Gerard I{. Cunnlngham,

Esq., of counsel). The Audlt Divlsion appeared by John P. Dugan' Esq. (Thonae C.

Saccar  Esq. ,  o f  counse l ) .

ISSUES

I. Whether it lras proper for the Audit Division to perform a test perlod

audlt where all books and records were avallable.

II. lJhether a certain purchase fron Distlnctive Hardware lras a representatlve

purchase for purposes of the audlt.

III. Wtrether petltioner James G. Kennedy & Co. r Inc. is entitled to credlt

for sales taxea paid in l4arch and Aprll 1975 on charges for cartLng servlces.

29
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IV. I{hether penaltles shouLd be cancelled.

FINDINGS OF FACT

1. Petitioner James G. Kennedy & Co., Inc. is a general- buiLding contractor

based in New York City.

2. On March 12, 1980, the Audit Dlvision lssued notices of determination

and demand for payment of sales and use taxes due to petitioner James G.

Kennedy & Co., Inc. for the fol1-owlng perlods and respectlve amounts:

Periods Total Tax Due Penalty Interest Total

3 / t / 75 -8131178  $35 ,382 .32  $8 ,783 .17  $13 ,966 .79  $58 ,132 .28
9/L /78-s /3 r /79  $  7 ,748.87 $1 ,283 .38  $  946 .84  $9 ,979 .09

The notices stated that the taxes were determined to be due ln accordance wlth

said pet i t ionerfs records and were based on an audlt  thereof.

The notlces lrere tinely issued, as said petltioner had executed

appropriate consents extending the perlod of llnitatlon for ae8essment.

3. Also on March 12, 1980, the Audit  Dlvls ion lssued slnLlar not ices of

determination and demand for payment of sales and use taxes due to James G.

Kennedy, president and Raymond LtCalztt vlce presl.dent of James G. Kennedy &

Co., Inc. The notlces were for the following periods and respectlve amounta:

Periods Total Tax Due Penalty Interest TotaL

3 /L /75 -B /3 r / 78  $19 ,  s06 .40
9 lL /78 -5 /31179  $  4 ,420 .31

$4 ,839 .15  $7 ,781 .14  $32 ,L25 .69
$  748 .89  $  ss6 .92  $  5 ,726 .12

These notices were lssued on the basls that said petltloners rilere personally

l iable as off icers of James G. Kennedy & Co.,  Inc. under sect ions 1131(1) and

1133(a) of the Tax Law. Mr. Kennedy and Mr. LiCal-zi have not challenged the

determlnation that they are personally liabJ-e for any tax owlng by the corpora-

t lon; accordingly,  the term rrpet i t ionerrr  as used hereln wi l l  refer soLely to

the corporation.



4. The assessments hrere

was received by the Department

perfected pet i t lon dated Apri l

on  May 15 ,  1981.

5. A sales tax audit  of

a) Books and records

tat ive agreed to the use

-3-

protested by a J-etter dated Nlarch 27, 1980' which

of Taxation and Flnance on ApriL l' 1980. A

11, 19gl was received by the Tax Appeals Bureau

petitioner nas conducted by the Audlt Dlvislon.

were found to be adequate. Petitlonerta rePresen-

of test periods and found the perLods selected to

be fa i r .

b) Reported sal-es were found to be accurate.

c) The first two pages (approxinately three weeke) of the blll lng

ledgers for September, L977 ttere tested. Orlglnally, the audltor dlsallowed

5.5 percent of nontaxable sal-es. I{owever, after an lnfornal Dletrlct

offlce conference held on November 19, 1979, dlsalLowed nontaxable saLes

were reduced to .63 percent.

d) Subcontractor materLal purchases rrrere tested for July' 1976 and 2.7

percent,  or $14r039.00, were disal lowed. At the Dlstr lct  Off ice conference,

petitioner contended that thls amount lncluded nontaxable debris removal

and capital lnprovements, as well as a unique purchase of $41749.00 fron

Distinctive Hardware. Petitloner clalned that the unLgue purchase was not

representatlve and should not be proJected over the audit perlod. Petitioner

also cl-aimed that lt erroneousl-y picked up the purchase on lts books as a

subcontractor purchase rather than as a materlal purchase. At the confer-

ence,  pe t i t ioner  subs tan t ia ted  $8 ,759.00  o f  the  $14r039.00  wh lch  had been

dlsallowed as being nontaxable capltal lmprovements. Of the balance,

$531.00 represented debrLs removal f rom capital  lmprovement si tes.

Consequently, the Audlt Dlvision dld not assess debrls removal made prlor
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t ,o September 1'  1976 (the effect ive date of 20 NYCRR 527.7 r  which provlded

that sald removal charges were taxable), on the basls that petltioner had

acted on an opinlon of Counsel to the Department of Taxatlon and Flnance

which had stated that such charges lrere not taxabl-e. (The regulation

section was subsequently lnvalidated by the April, I9ll-declslon of the

Appellate Dlvisi.on, Thlrd Department, Ln Buildtng Contractore Aseociatlon,

I n c .  v .  T u L l - y ,  8 7  A . D . 2 d  9 0 9 . )

A detailed examination of all debrls removal purchases made after

September 1, 1976 was perforned, resulting ln addltional taxabLe rubbish

removal purchases of $18r458.00.

The purchase from Dlstlnctlve Ilardware was found to be eimllar to

purchases from Architectural Hardware, another of petitionerfs suppllers,

who also charged no tax, apparently because it was located in New Jersey.

Sald purchase was removed from the category Itsubcontractor purchases'r and

added to rrmaterial- purchasestt.

As a result of the above, the tax due on subcontractor purchasee

was deleted.

(e) Materlal purchases lrere tested for Julyr 1976 and February, L978

and $5,928.00, or L7 percent of the total  for the two months'  was dleal lowed.

Thls percentage was applled to the perlod Aprll, 1975 through February'

1978 result ing ln the di .sal lowance of $L42,665.00. March, L975 was

examlned separately because of unusually large materlal purchases resulting

ln a dlsal- l -owance of $39r072.00. At the conference, pet l t ioner contended

that $2r848.00 of the $5,929.00 dlsal- lowed mater ials purchases for the

test months represented $21697.00 nontaxable debris removaf i.nvolces upon

which tax had been pald and a one-time item upon which tax of $151.00 was
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not charged. As the result of the conference, debrls removal prior to

September l ,  1976 was not assessed (as per above) and the $151.00 was not

projected over the audlt  per iod. The $41749.00 purchase that had been

erroneously posted to subcontractor purchases was added to the $31079.00

materials purchases assessed resulting ln total disaLlowed purchases of

$71828.00 for the test months, or 19.8 percent.  I ' lhen appl ied to the

purchases for the perlod Apri l  1,  1975 through May 3I '  L979' this percentage

resul- ted ln a dLsaLlowance of $227,688.00.

(f) Sales tax accrued on taxable sales lras compared to the sales tax

paid on the returns filed by petitioner for the audlt perlod. This

resulted in addit lonal sales tax due of $3,804.01. This was not reduced

at the conference and, ln fact, the comparison lra8 updated to May 31, L979

and addlt lonal tax lncreased to $3r902.59.

(g) The auditor examined fixed asaet addttions for the entire audit

period and found that no additlonal tax was due.

(h) Tax col-lected and expense purchases were tested and no error

found.

6. The mater lals purchase of $4,749.00 fron Dlst lnct ive Hardware, a

Connecticut supplier, rras a unique purchase for a speclfic job at the speclfLc

dLrection of the archltect. The auditor found that petitioner dld not nake any

other purchases from Distinctive Hardware durlng the entlre audit perlod.

7. At the infornal conference heLd on November 19, L979' pet i t loner

clatmed not only that allowance should be made for nontaxable debris removal,

but also that i t  was ent i t led to a credlt  for any tax pald on l ts debrls

removal purchases.
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8. The debrls removal at issue was the carting away of conetructlon or

denolitlon debris from capltal inprovement projects.

9 .  On March  17 ,  L975,  pe t i t ioner  pa ld  $6 ,012.00  ln  sa les  tax  to  B .  V .

Rubbish Removal Co., Inc. with respect to debrls removal for the period March 3

to !trarch 10, 1975 for the Telephone Buil-dlng, 13th Street and 2nd Avenue, New

York Clty.  0n ApriJ- 7r L975, pet l t toner paid the same hauler $31680.50 ln

sales tax for debrls removal for the same building for the period March 10 to

March  21 ,  L975.

CONCLUSIONS OF LAW

A. That section 113S(a) of the Tax Law provides, lnter g!!g, that lf a

sales and use tax return fll-ed ls lncorrect or lnsufficlent, the amount of tax

due shall be determlned by the State Tax Conmission fron euch infonnatlon as

nay be available. Although test period audits are generally used where bookg

and records are tnadequate, a taxpayer and the Audlt Divlslon may agree to uae

test periods even where books and records are adequate and available for

examination. Such agreements are, ln facte commo[place ln large audlts lnvol.vlng

voluminous records.

Herer petltlonerrs records were adequate and available for examtnatlon;

however,  pet i t lonerrs representat lve agreed to the use of the test per iods and

found the periods selected to be fal . r .  Accordingly,  pet l t lonerre rel-Lance on

Chartalr ,  Ine. v.  State Tax ComissLon, 65 A.D.2d,44, ls nisplaced.

B. That the materials purchase from Distinctlve Hardware was not a

representative purchase and should not be applled to periods outslde the teat.

The purchase lras a unlque purchase made at the speciflc request of the archltect

and the Audit Divlslon found that petitloner made no other purchases from

Distinctlve Hardware at any other time during the audLt perlod. Accordlngly'
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thls purchase shouLd not have been extrapolated to those portions of the audlt

per lod beyond the periods t ,ested.

C. That sect ion 1f39(a) of the Tax Law provides, in pertLnent part :

tt (a) In the manner provided ln thls section the tax comlssion
shall- refund or credLt any tax, penal-ty or lntereat erroneously'
i.j-1-egaL1-y or unconstltutionally collected or pald if applicatlon
therefor shal-l be fll-ed wlth the tax commlssion (t) ln the case of
tax pald by the appllcant to a person requlred to coLlect tax, wlthin
three years after the date when the tax nas payable by such peraon to
the tax coumlssion as provided ln sect lon eleven hundred thlr ty-seV€tle. . . rr .

AssumLng that the carting company flled quarterl-y sales and use tax returns

(and nothing to the contrary has been shown), March, 1975 saLes tax would have

been remitted with a sal-es and use tax return for the perlod March 1, 1975

through May 31, L975 whlch was required to have been flled on or before June 20,

L975. Accordlngly, petltioner shoul-d have fLled an appllcation for credlt or

refund wlth the State Tax Connission by June 20, L978. Although petltloner

nas not entltled to apply for a refund of tax after sal-d date or apply for

a credit  on i ts sales tax returns due after said date, l t  is nevertheless

ent i t led to offset the $9,692.60 in sales tax pald on debris removal ln March

and April L975, plus lnterest, against the outstanding asaessmenta.

D. That petitionerrs failure to pay over the proper amount of tax was

excusable and due to reasonable cauee. Accordlngly, the penal-tles lnposed

under sectlon 1145(a) of the Tax Law are cancelLed. Mlnlmum interest onl-y ls

to be added only to the tax found due herein.

E. That the petltlon of Jamee G, Kennedy & Co., Inc., James G. Kennedy

and Raymond LlCalzi is granted to the extent lndl-cated in Concl-uslons of Law
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rrBrr,  r tCrr and trDrr and ls in al l  other respects denled. The not lces of determl-

nation and demand for paylent of sales and use taxes due are to be reduced ln

accordance herewith.

DATED: Albanyr New York STATE TAX COMMISSION

MAR 14 1gg5
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Stale of New York -  Department of Taxat ion and Finance' 
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Room 1o/7 - Bldg. #g
ttatr Cmsfl
Albrry, Nrr Yqfr- lZfrlT

Room lO7 - gkb. HE9. '.r.
$fate Crnprur r \
Af&rny, Nrry ysrt YXIhT

Date of Request

Please f ind most  recent  address of  taxpayer descr ibed below; return to person named above.

D a t e  o f  P e t i t

.- t /ra/*s

4t*,"h
3{4/#,

%"* k4, 4.ft /aa/6

Resu l t s  o f  sea rch  by  F i l es

a d d r e s s :

Sec t i on

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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S T A T E  O F  N E I I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 14, 1985

James G. Kennedy & Conpany, Inc.
James G. Kennedy & Raynond Llcal-z
2 1 5  E .  3 8 t h  s r .
New York, NY 10016

Gentlenen:

Please take notl.ce of the Declsion of the State Tax Connnl.sslon enclosed
herewith.

You have now exhausted your rlght of review at the adminlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse decision by the State Tax CornmissLon may be Lnstituted only under
Article 78 of the Civil- Practice Law and Rul-es, and must be connnenced ln the
Supreme Court of the State of New York, Albany Countyr withl-n 4 nonthe from the
date of thl-s not lce.

InquirLes concernl.ng the computation of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation UnLt
Bullding /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: PetLt ionerrs Representat lve
Gerard I'1. Cunnlngham
Cunnlngham & Lee
40 Go ld  St .
New York, NY 10038
TaxLng Bureaurs Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

JAMES G. KENNEDY & CO., INC.,
JAMES G. KENNEDY and RAYMOND LICIJ",ZI

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under Articlee 28 and
of the Tax Law for the Perlod March 1, L975
through l{ay 3l' 1979.

29

DECISION

Pet,i-tioners, Jame6 G. Kennedy & Co. , Inc., James G. Kennedy and Raynond

LLCaLzL, 215 East 38th Street, New York, New York 10016, flled a petitlon for

revi.sion of a determlnatlon or for refund of sales and use taxes under ArtlcLes

28 and 29 of. the Tax Law for the period March 1, 1975 chrough !1ay 31, L979

(File No. 29408).

A fornal hearlng was held before Robert F. Mulllgan, Hearlng Offlcer' at

the offlces of the State Tax Comission, l\lo World Trade Genter, New York, New

York, on Januar!  12,1984 at 10:00 A.M., wlth f lnal  br lefs eubnlt ted on May 4e

1984. Petitioners appeared by Cunninghan & Lee, Esqs. (Gerard W. Cunnlngham,

Esq. r of counsel). The Audtt Divlslon appeared by John P. Dugan, Eeq. (Thonas C.

Sacca, Esq. r  of  counsel-) .

ISSUES

I. lJhether it was proper for the Audlt DlvlsLon to perforn a test perlod

audit where all books and records were avall-able.

II. I ' lhether a certain purchase fron Dlstinctlve Hardware ltaa a rePregentatlve

purchase for purposes of the audit.

III. Wtrether petltloner James G. Kennedy & Co., Inc. ls entltled to credlt

for sales taxes paid ln llarch and April 1975 on charges for cartlng servlcee.
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Iv. I' lhether penal-ties shouLd be cancell-ed.

FINDINGS OF FACT

1. Petltioner James G. Kennedy & Co., Inc. le a general buildlng contractor

based in New York City.

2. On March 12, 1980, the Audlt DlvLsion lesued notLcee of determlnation

and demand for paynent of sales and use taxes due to petltioner James G.

Kennedy & Co., Inc. for the followlng perlods and respective anountas

Perlods

3 /L l7s -8 /3L /78  $3s ,382 .32 $8 ,783 .  17  $13 ,966 .79  $58 ,132 .28
9 l L / 7 8 - 5 / 3 r 1 7 9  $  7 , 7 4 8 . 8 7  $ 1 , 2 8 3 . 3 8  $  9 4 6 . 8 4  $  9 , 9 7 9 . 0 9

The notlces stated that the taxes lrere deternlned to be due Ln accordance wlth

said pet i t ionerrs reeords and were based on an audlt  thereof.

The noticee nere tlnely issued, ae sald petitloner had executed

approprlate consents extending the perlod of linl-tatlon for asaesament.

3. ALso on March 12, 1980, the Audlt DLvlslon issued stmllar notlces of

determlnatlon and demand for payurent of sales and use taxes due to James G.

Kennedyr presldent and Raymond LlCalzl, vlce president of James G. Kennedy &

Co., Inc. The notices rrere for the following perlods and respectlve amountas

PerLods

3  /  L  /7  s -8  /31  178
9 lL l 78 -s l 3 r l 79

TotaL Tax Due

Total Tax Due

$ 19 ,  506.  40
$  4 ,420 .31

Penalty Interest Total

Penalty

$4 ,839 .  15
$  748 .89

Interest Total

$7 ,781 .  14  $32 ,L25 .69
$  556 .92  $  5 ,726 .L2

These notices were lssued on the basis that sald petitloners rtere personal-l-y

l- iable as off icers of James G. Kennedy & Co.r Inc. under sect ions 1131(1) and

f133(a) of the Tax Law. l,tr. Kennedy and Mr. LiCal-zl have not challenged the

determlnation that they are personalJ-y llable for any tax owlng by the corPora-

tion; accordingly, the term rrpetltioner[ as used herein w11]- refer solely to

the corporat lon.
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4. The assessmenta were proteeted by a letter dated YIarch 27 t 1980, whlch

was recelved by the Department of Taxatlon and FLnance on Aprll 1, 1980. A

perfected petitLon dated Aprll 11, 1981 was received by the Tax Appeals Bureau

on May 15 ,  1981.

5. A sales tax audlt of petltioner rras conducted by the Audtt Dlvlsion.

a) Books and records were found to be adequate. Petltlonerta repreaen-

tatlve agreed to the use of test perlods and found the perlods selected to

be fa i r .

b) Reported sales were found to be accurate.

c) The first two pages (approxlnatel-y three weeks) of the bill lng

ledgers for September, 1977 were tested. Origlnally, the audltor disallowed

5.5 percent of nontaxable sales. Honever, after an informal Distrlct

Office conference held on November 19, L979, dlsal-l-owed nontaxable sales

were reduced to .63 percent.

d) Subcontractor mater lal  purchases nere tested for Julyr 1976 and 2.7

percent,  or $14,039.00, were disal lowed. At the DistrLct Off lce conference,

petltLoner contended that this amount lncluded nontaxable debrts removal

and capltal improvementa, as weLl as a unlque purchase of $41749.00 fron

Distinctive Hardware. PetltLoner cLalned that the unl.que purchase lraa not

representatlve and ehould not be proJected over the audlt period. Petltioner

also clalmed that lt erroneously plcked up the purchase on lts booke as a

subcontractor purchase rather than as a material purchase. At the confer-

ence,  pe t l t ioner  subs tan t la ted  $8 ,759.00  o f  the  $14,039.00  wh ich  had been

disallowed as belng nontaxable capltal lmprovementa. Of the balance'

$531.00 represented debris removal from capltal improvement sLtes.

Consequently, the Audit Dlvlslon dld not asseas debrls removal made prlor
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to seprember 1, 1976 (the effecrive dare of 20 lliYCRR 527.7, whlch provlded

that sald removal charges lrere taxable) r on the baels that petitloner had

acted on an oplnlon of Counsel to the Department of Taxation and Flnance

whlch had stated that such charges were not taxabl-e. (The regulation

section was subsequentl-y lnvalidated by the Aprll, 1982 declslon of the

Appellate Divlslon, Ttrlrd Departnent, ln Bulldlng Contractors Aasoclatton'

I n c .  v .  T u l l y ,  8 7  A . D . 2 d  9 0 9 . )

A detalled examination of aLl debrls removal purchasee nade after

September l, 1976 was performed, resulting ln addltlonal- taxable rubblsh

remova l  purchases  o f  $18,458.00 .

The purchase from Distinctlve Hardware was found to be simllar to

purchases from Architectural Hardware, another of petitlonerts suppliers,

who also charged no tax, apparently because it was located ln New Jereey.

Sald purchase was removed from the category rrsubcontractor purchasesft and

added to rrmaterlal purchasestt.

As a result of the above, the tax due on subcontractor purchases

was deleted.

(e) Material purchases !ilere tested for Ju1y, 1976 and Februaryr 1978

and $51928.00, or 17 percent of the total  for the two months, was dlsal lol ted.

This percentage was applled to the perlod April, 1975 through February,

1978 result ing in the disal lowance of $142r665.00. March'  1975 wae

examined separately because of unusually large material purchases resultlng

in a disal lowance of $39,072.00. At the conference, pet l t loner contended

that $2,848.00 of the $5,928.00 dlsal lowed mater lals purchases for the

test months represented $21697.00 nontaxable debrls removalr lnvolcee upon

which ta:c had been paid and a one-tlme item upon whlch ta:r of $15f.00 was
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not charged. As the result of the conference, debris removal prlor to

Septenber 1, 1976 wae not asaessed (as per above) and the $151.00 was not

projected over the audlt  per lod. The $4,749.00 purchase that had been

erroneously posted to subcontractor purchases was added to the $3'079.00

materials purchases assessed resulting ln total dlsallowed purchases of

$71828.00 for the test months, or 19.8 percent.  When appJ-led to the

purchases for the period Aprl1 11 1975 through May 311 L979, thls percentage

resulted ln a disal lowance of $227,688.00.

(f) Sales tax accrued on taxable saLes was compared to the sales tax

paid on the returns flled by petltioner for the audit period. Thle

resulted in addit lonal-  sal-es tax due of $31804.01. Thls was not reduced

at the conference and, in factr the comparleon rras updated to May 31, 1979

and addit lonal tax increased to $3r902.59.

(g) the audltor exanlned flxed asset addltlons for the entire audlt

period and found that no additional tax was due.

(h) Tax colLected and expense purchaaes rrere tested and no error

found.

6. The mater lals purchase of $4,749.00 fron Dlst lnct ive Hardware, a

Connectlcut suppller, lras a unlque purchase for a speclfic Job at the speclflc

directlon of the architect. The auditor found that petltioner dld not make any

other purchases fron Dlstlnctive Hardware durlng the entLre audlt perlod.

7. At the lnformal conference held on November 19' L979, petltLoner

cLalned not only that allowance should be made for nontaxable debris removal,

but also that lt was entitled to a credlt for any tax pald on lts debrl.s

removal purchases.
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8. The debris renoval at issue nas the cartlng away of conatructlon or

denolltion debris from capital lnprovement projects.

g ,  On l ' Ia rch  L7r  L975,  pe t l t ioner  pa ld  $61012.00  in  sa les  tax  to  B .  V .

Rubbish Removal Co., Inc. wlth respect to debrls removal for the perlod March 3

to l.larch 10, 1975 for the Telephone Bull-ding, l3th Street and 2nd Avenue, New

York City.  On Aprl l  7r 1975, pet l t loner paid the same hauler $31680.60 ln

sales tax for debris removal for the same buildLng for the perlod March l0 to

March  21 ,  1975.

CONCLUSIONS OF I,AW

A. That sect lon 1138(a) of the Tax Law provLdes, inter al ia,  that l f  a

sal-es and use tax return fiLed ls lncorrect or lnsufficfent, the amount of tax

due shall be determlned by the State Tax Conmisslon from such lnfornatlon as

may be available. ALthough test perLod audlts are generaLly used where books

and records are lnadequate, a taxpayer and the Audlt Dlvlslon may agree to use

test perl-ods even where books and records are adequate and avaLlable for

examinatlon. Such agreementa are, in fact, conmonplace ln large audits involvLng

volumlnous records.

Here, petltionerts records were adequate and available for exanlnatlon;

however, petitlonerte representatlve agreed to the use of the test perlods and

found the perlods selected to be falr .  Accordingly,  pet i t lonerrs rel lance on

Chartalr ,  Inc. v.  State Tax Conmission, 65 A.D.zd, 44, is nisplaced.

B. That the materlals purchase fron Dlstlnctive Hardware ltas not a

representatlve purchase and shoul-d not be applled to periods outeide the test.

The purchase rras a unlque purchase made at the specific request of the archltect

and the Audit Dlvlslon found that petltloner made no other purchases from

Dlstinctlve Hardware at any other time during the audlt period. Accordlngly,
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thls purchase should not have been extrapolated to those portions of the audit

per lod beyond the periods tested.

C. That sect ion 1f39(a) of the Tax Law provi-des, in pert inent Part :

"(a) In the manner provided ln thls section the tax conrmlsslon
shall refund or credit any tax, penal-ty or interest erroneously,
il-J-egalJ-y or unconstitutionally collected or paid lf applicatlon
therefor shal-l be flled with the tax comnisslon (t) ln the case of
tax pald by the appllcant to a person required to coll-ect tax, withln
three years after the date when the tax was payable by such person to
the tax commisslon as provided ln sectLon eleven hundred thlr ty-sev€De.. .rr .

Assumlng that the cartlng company flled quarterly sales and use tax returns

(and nothing to the contrary has been shown), March, 1975 sales tax would have

been remitted wlth a sales and use tax return for the perlod l,Iarch lr Lg75

through l,Iay 31 , L975 which was requlred to have been flled on or before June 20'

1975. Accordingly, petltioner should have filed an appl-ication for credit or

refund with the State Tax Conmission by June 20, 1978. Although petitloner

lras not entitLed to apply for a refund of tax after sald date or appLy for

a credit on Lts sales tax returns due after sald date, lt ls neverthelees

ent i t led to offset the $9 1692.50 ln sales tax paid on debrls removal ln March

and April L975, plus interest, agalnst the outstanding assessments.

D. That petitlonerrs failure to pay over the proper amount of tax was

excusabl-e and due to reasonable cause. Accordlngly, the penal-ties lnposed

under section f145(a) of the Tax Law are cancelled. Mlninum interest only ls

to be added only to the tax found due hereln.

E. That the pet i t ion of James G. Kennedy & Co.,  Inc.,  James G. Kennedy

and Raynond LlCalzi ls granted to the extent lndicated ln Concluslons of Law
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other respects denLed.

of sales and use taxes

The notices of determi-

due are to be reduced in

[Brr, rrcrr and nDtt and ls ln all

natlon and demand for paynent

accordance herewl.th.

DATED: Albany, New York

lvtAr{ 1 4 19Ss

STATB TAX COM}TISSION


