STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Nicholas L. Jahn d/b/a Jahns Super Deli,
Nicholas Jahn, President and Nicholas Jahns
Super Deli, Inc. : AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the :
Period 6/1/78-4/20/81.

State of New York :
SS.:
County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
l6th day of October, 1985, he served the within notice of Decision by certified
mail upon Nicholas L. Jahn d/b/a Jahns Super Deli,,Nicholas Jahn, President
and Nicholas Jahns Super Deli, Inc. the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows:

Nicholas L. Jahn d/b/a Jahns Super Deli,

Nicholas Jahn, President and Nicholas Jahns Super Deli, Inc.
374 Sharon Ave.

Staten Island, NY 10301

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner

herein and that the address set forth on said wrapper is the last known address
of the petitiomer.

Sworn to before me this . Vjé;;14¢1éz;{>né;i
16th day of October, 1985. A 3

Authorized to gdminister oaths
pursuant to Tax Law section 174




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
Nicholas L. Jahn d/b/a Jahns Super Deli,
Nicholas Jahn, President and Nicholas Jahns
Super Deli, Inc. AFFIDAVIT OF MAILING

.o

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the :
Period 6/1/78-4/20/81.

State of New York :
ss.:
County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
16th day of October, 1985, he served the within notice of Decision by certified
mail upon Harold Dobson, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Harold Dobson
2818 West 8th Street
Brooklyn, NY 11224

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative

of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this ,{EEyf . !
16th day of October, 1985.

pursuant to Tax Law section 174




STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

October 16, 1985

Nicholas L. Jahn d/b/a Jahns Super Deli,

Nicholas Jahn, President and Nicholas Jahns Super Deli, Inc.
374 Sharon Ave.

Staten Island, NY 10301

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9, State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Harold Dobson
2818 West 8th Street
Brooklyn, NY 11224
Taxing Bureau's Representative



- STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions
of

NICHOLAS L. JAHN d/b/a JAHN'S SUPER DELI,
NICHOLAS JAHN'S SUPER DELI, INC. DECISION
AND NICHOLAS JAHN, PRESIDENT

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 & 29
of the Tax Law for the Period June 1, 1978
through April 20, 1981.

Petitioners, Nicholas L. Jahn d/b/a Jahn's Super Deli, Nicholas Jahn's
Super Deli, Inc. and Nicholas Jahn;gPresident, 374 Sharon Avenue, Staten
Island, New York, 10301 filed petitions for revision of a determination or for
refund of sales and use taxes under Articles 28 & 29 of the Tax Law for the
period June 1, 1978 through April 20, 1981. (File Nos. 38258, 38259, 38626 and
38627). B

A hearing was commenled before Doris E. Steinhardt, Hearing Officer, at
the offices of the State Tax Commission, Two World Trade Center, New York, New
York on May 20, 1985 at 1:30 P.M., with the matter scheduled for continuation
at the same offices on August 5, 1985 at 1:15 P.M. Petitioners appeared by
Harold Dobson, P.A. The Audit Division appeared by John P. Dugan, Esq.

(Kevin A. Cahill, Esq., of counsel). Prior to continuation of the hearing the
parties agreed that the matter be submitted for decision by the State Tax

Commission without need of further oral proceedings. Accordingly, based on the

entire file, including the proceedings held on May 20, 1985, the Commission

renders the following decision.
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ISSUE
Whether penalties imposed against petitioners should be reduced or abated.

FINDINGS OF FACT

1. On July 30, 1981, the Audit Division issued several notices of determination

and demand for payment of sales and use taxes due, as follows:

Notice Tax
Number Issued to Assessed Period at Issue
$810730463M Nicholas L. Jahn d/b/a $22,470.40 6/1/78 - 8/8/79
$810730466M Nicholas Jahn, President 32,235.42 8/9/79 - 4/20/81
Nicholas Jahn Super Deli, Inc.
S810730464M Nicholas Jahn Super Deli, Inc. 14,637.62 6/1/78 - 8/8/79
$810730465M Nicholas Jahn Super Deli, Inc. 25,228.74 6/1/79 - 4/20/81

2. The above assessments were based on available records and information
and were issued following petitioners' failure to submit records as requested
by the Audit Division.

3. On May 6, 1982, as the result of additional audit work, the above

assessments were revised downward, as follows:

Notice Number Revised Amount Assessed
$810730463M $ 2,861.50
$810730466M 5,842.58
$810730464M 2,861.50
$810730465M 5,842.58

4. On each of the assessments as originally issued, as well as on each of
the assessments as revised, the Audit Division included assessments for penalty
and interest.

5. Petitioners operated a retail grocery store and delicatessen business
during the period in question. More specifically, Nicholas Jahn operated
Jahn's Super Deli as a sole proprietorship until, on or about July 31, 1979,
Nicholas Jahn transferred his business assets to Nicholas Jahn's Super Deli,

Inc. Notice of the July 31, 1979 transfer, as required pursuant to Tax Law
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section 1141 (c¢) (Bulk Sale Provisions) was not provided to the Tai Commission
by either the transferror (Nicholas Jahn) or the transferee (Nicholas Jahn's
Super Deli, Inc.).
6. Petitioners timely filed petitions protesting the previously noted
assessments. At the May 20, 1985 hearing, petitioners did not dispute the
(May 6, 1982) revised audit results, except for the amount of tax assessed on
take out sales of sandwiches. After extensive discussions, the parties reached
‘ agreement based on additional information supplied and petitioners, on August 30,
1985, executed a stipulation and waiver of further oral proceedings which
provided as follows:
"The underlying taxes herein have been stipulated by the parties
to be $7,168.42 plus appropriate interest charges. This document is
being filed for the purpose of submitting to the State Tax Commission,
without formal appearances, the issue of penalties waiver in the
above matters."

7. An Audit Division memorandum dated June 7, 1985 gives specific details

of the component breakdown of the $7,168.42 in tax stipulated to be due, as

follows:

Additional Sales Tax Due on Audit Period Taxable Sales $6,768.18
Use Tax Due on Purchases of Fixed Assets 240.00
Additional Sales Tax Due on Bulk Sale 160.24l
Total Tax Due (Excluding Interest and Penalties) $7,168.42

Furthermore, the major portion of the additional sales tax due on taxable

sales ($6,768.18) consists of $5,304.56 due on cigarette sales, with the

* Of the $7,168.42 due and agreed, $2,750.77 was allocated to the sole
proprietorship (Nicholas Jahn d/b/a Jahn's Super Deli) period and $4,417.65
was allocated to the corporate (Nicholas Jahn's Super Deli, Inc.) period.

.
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balance of $1,463.62 due on sales of candy, gum and other items iﬁcludihg
(taxable) prepared food sales.

8. It is not disputed that petitioners did not maintain complete and
adequate books and records, specificially with regard to taxable purchases and
sales, during the period in question. Rather, sales tax due was reported via
Mr. Jahn's best estimate of the percentage of gross sales which were taxable
sales.

9. In support of the assertion that penalties should be reduced or
abated, petitioners point out that sales and use tax returns were timely filed
during the period in question and maintain that there was no intent to evade
taxes. Furthermore, petitioners note that when the business pattern changed
such that lunch sales increased as the result of closings of other luncheon
businesses in the area, petitioners voluntarily made a large increase in the
estimated percentage of gross sales which were taxable which increase is
reflected in sales and use tax returns as filed.

CONCLUSIONS OF LAW

A. That Tax Law Article 28, section 1145(a)(1)(i) authorizes the imposition
of a penalty (at the rate specified therein) for failure to file a return or to
pay or pay over any tax under such Article in a timely manner. Tax Law section
1145(a) (1) (ii) further provides as follows:

- "If the tax commission determines that such failure or delay was
due to reasonable cause and not due to willful neglect, it shall
remit all of such penalty and that portion of such interest that
exceeds the interest that would be payable if such interest were
computed at the rate set by the tax commission pursuant to section
eleven hundred forty-two. The tax commission shall promulgate rules
and regulations as to what constitutes reasonable cause."

B. That 20 NYCRR 536.1(b) provides:

"Reasonable Cause. In determining whether reasonable cause
exists, either as a basis for remitting assessed interest or penalties
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or as grounds for remitting interest or penalties upon the late
filing of a return or payment, the taxpayer's previous compliance
record may be taken into account. Reasonable cause for failure to
file a return on time must be affirmatively shown by the taxpayer in
a written statement. Grounds for reasonable cause, where clearly
established, may include the following:

(1) death or serious illness of the taxpayer, a responsible
officer or employee of the taxpayer, or his unavoidable absence from
his usual place of business;

(2) destruction of the taxpayer's place of business or business
records by fire or other casualty;

(3) timely prepared returns misplaced by the taxpayer or a
responsible employee of the taxpayer and discovered after the due
date;

(4) 1inability to obtain and assemble essential information
required for the preparation of a complete return despite reasonable
efforts;

(5) pending petition to Tax Commission or formal hearing

proceedings involving a question or issue affecting the computation

of tax for the year, quarter, month or other period of delinquency;

or

(6) Any other cause for delinquency which appears to a person

of ordinary prudence and intelligence as a reasonable cause for delay

in filing a return and which clearly indicates an absence of gross

negligence or willful intent to disobey the taxing statutes. Past

performance will be taken into account. Ignorance of the law,

however, will not be considered reasonable cause." (Emphasis as in

original).

C. That the underpayment of tax herein appears to have been the result of
petitioners' decision to use estimates of taxable percentages rather than to
maintain adequate and accurate books and records as required pursuant to Tax
Law sections 1135 and 1142.5. Given such decision, petitioners in effect chose
to run the risk of probable innaccurate estimates, resultant underreporting and
underremittance of tax due and ultimately an assessment including penalties.

Accordingly, under the facts presented, petitioners' underreporting and under-

payment of taxes was not the result of reasonable cause and penalties were

properly imposed and remain due and owing.
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D. That the petitions of Nicholas L. Jahn, d/b/a Jahn's Supe} Deli,
Nicholas Jahn's Super Deli, Inc. and Nicholas Jahn, President are hereby denied
and the notices of determination dated July 30, 1981, as modified, together with

penalties and interest, are sustained.

DATED: Albany, New York STATE TAX COMMISSION
OCT 161985 R 0 R
PRESIDENT
T RK
//’1:;:;:;”va). 0”&n~{)
COMMISSIONER 4

s

COMMIS
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