
STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Nicholas L. Jahn dlbla Jahns Super Del- i ,
Nicholas Jahn, Presldent and Nl"cholas Jahns

Super  De l i ,  Inc .

for Redeterminatlon of a Deflclency or RevlsLon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  6  /  L  178-4  |  20  /8 r ,

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Co'nmlssion, that he Ls over 18 years of age, and that on the
16th day of October,  1985, he served the within not lce of Decislon by cert i f ied
mai l  upon Nichol-as L. Jahn dlbla Jahns Super DeLi, ,Nicholas Jahn, Presldent
and Nlcholas Jahns Super Dell-, Inc. the petitl-oner in the within proceedinE, bl
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as f  ol l -ows:

Nleholas L. Jahn d/b/a Jahns Super Del i ,
Nicholas Jahn, President and Nl"cholas Jahns Super DeJ-l, Inc.
374 Sharon Ave.
Staten IsLand, NY 10301

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the excLusLve care and custody of the United States Postal
Service wlthin the State of New York.

said addressee ls the pet i t ioner
said wrapper is the last known addrees

Sworn to before me this
16 th  day  o f  October ,  1985.

nister oathsAuthorized to
pursuant to Tax Law sect lon L74



STATE .OF NEI^I YORK

STATE TAX COMMISSION

In the l"latter of the Petltlon
o f

NichoLas L. Jahn dlbla Jahns Super Del i ,  :
Nlcholas Jahn, President and Nicholas Jahns

Super Del l , ,  Inc. AFFIDAVIT OF UAILING

for Redeterminatton of a Deficl"ency or Revislon
of a Determination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  6  /  L  178-4  /  20  l8 I .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he Is an employee
of the State Tax Commlssion, that he ls over 18 years of age, and that on the
16th day of October,  1985, he served the wlthin not lce of Decision by cert i f led
malL upon llarold Dobson, the representative of the petltioner ln the wlthln
proceedlng, by encl-osl"ng a true copy thereof ln a securely sealed postpaid
\rrapper addressed as fol lows:

Harold Dobson
2818 West  8 th  Sr ree t
Brooklyn, NY 11224

and by depositing same encl-osed in a postpaid properly addressed wrapper ln a
post office under the excLusive care and custody of the Unlted States Postal
Service nithin the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitloner herein and that the address set forth on said wrapper ls the
last knom address of the representat lve of the pet i t loner.

Sworn to before me this
16 th  day  o f  October ,  1985.

er oaths
ct l -on 174
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Nicholas L. Jahn d/bla Jahns
Nlcholas Jahn, Presldent and
374 Sharon Ave.
Staten Island, NY 10301

October  16 ,  1985

Super  De l i ,
Nicholas Jahns Super Deli, Inc.

Gentlemen:

Please take notice of the Decision of the State Tax Conml"sslon enclosed
herewith.

You have now exhausted your right of review at the admlnlstratlve level.
Pursuant to sect i .on(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decl.sion by the State Tax Commission may be instituted only under
Artlcle 78 of the Civil Practi.ce Law and Rules, and must be cor"menced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund aLlowed in accordance
with thls decision nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litigation Unit
Bui lding #9, State Campus
Al-bany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours,

STATE TAX COMMISSION

Peti tLoner I  s Representat ive
Harold Dobson
2818 West  8 th  S t ree t
Brooklyn, NY 11224
Taxing Bureaur s Representatlve



STATE OF NEI^I YORK

STATE TA)( COMMISSION

In the Matter of the Petitl-ons

o f

NICHOLAS L. JAHN dlb(A JAHN'S SUPER DELI,
NICHOLAS JAHNIS SUPER DELI, INC.

AND NICIIOLAS JAHN, PRESIDENT

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art lc les 28 & 29
of the Tax Law for the Period June 1, 1978
through Apri l  20, 1981.

DECISION

Peti t , loners, Nicholas L. Jahn dlb/a Jahnf s Super Del l ,  Nl-cholas Jahnrs

Super Del l ,  Inc. and Nicholas Jahn, Presldent,  374 Sharon Avenue, Staten

Island, New York, 10301 f i led pet i t lons for revislon of a deterninat ion or for

refund of sales and use taxes under Art,icles 28 & 29 of the Tax Law for the

perlod June 1, L978 through Apri l  20, 1981. (Fi le Nos. 38258, 38259' 38626 and

38627) 
I

A hearing rdas conmenced before Doris E. Stelnhardtr Hearing Offlcer' at

the offices of the State Tax Cornrnlssion, Two l,Iorld Trade Center, New York, New

York on May 20, 1985 at l :30 P.M., with the matter scheduLed for cont inuat ion

at the same off lces on August 5, 1985 at 1:15 P.M. Pet i t ioners aPPeared by

Ilarol-d Dobson, P.A. The Audit DlvLslon appeared by John P. Dugan, Esq.

(Kevin A. Cahl l l ,  Esq.,  of  counsel) .  Pr ior to cont inuat ion of the hearing the

parties agreed that the matter be submitted for decl"sion by the State Tax

Cornmission without need of further oral proceedings. AccordingJ-y, based on the

entire fil-e, lncJ-uding the proceedings held on May 20, 1985, the Conrmission

renders the following decision.
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ISSUE

Whether penalties imposed against petitloners should be reduced or abated.

TINDINGS OF FACT

1. 0n July 30, 1981, the Audit  Divis l"on issued several  not ices of determinat ion

and denand for pa)lment of sal-es and use taxea due, as fol-lows:

Notice Tax
Number Issued to Assessed Perlod at Issue

S 8 1 0 7 3 0 4 6 3 M  N i c h o l a s  L .  J a h n  d l b l a  $ 2 2 , 4 7 0 . 4 0  6 l L l 7 8  -  8 1 8 1 7 9
S810730466M Nicho l -as  Jahn,  Pres ldent  32 ,235.42  819179 -  4 /2018L

Nicholas Jahn Super Del l ,  Inc.
S810730464M Nlcho las  Jahn Super  De l i ,  Inc .  L4 ,637.62  6 lL l78  -  818179
S810730465M Nlcho las  Jahn Super  De l i ,  Inc .  25 '228.74  6 /L179 -  4 /2Ol8L

2. The above assessments were based on available records and lnfornation

and were issued fol lowing pet l t ionerst fai lure to submit records as requested

by the Audlt  Dlvls ion.

3. On May 6, L982, as the result of addltlonal audlt work, the above

assessments were revised downward, as follows:

Notlce Nunber Revised Amount Assessed

s810730463M
s810730466M
s810730464M
s810730465M

$  2 ,861  . 50
5 ,842 .58
2 ,861 .50
5  ,842 .58

the

and

4. On each of the assessments as or iginaLLy issued, as wel- l  ae on each of

assessments as revl.sed, the Audit Division Lncluded assessments for penalty

ln te res t .

5.  Pet i t ioners operated a retai l  grocery store and del lcatessen business

during the period in question. More speclfically, Nicholas Jahn operated

Jahnrs Super Del i  as a sole proprietorship unt l l - ,  on or about July 31'  L979,

Nicholas Jahn transferred hl"s business assets to Nicholas Jahnrs Super Del i ,

Inc. Not ice of the July 31, 1979 transfer,  as requlred pursuant to Tax Law
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section 1141 (c) (Bulk Sale Provislons) was not provlded to the Tax Coum'lssion

by ei ther the transferror (Nicholas Jahn) or the transferee (Nicholas Jahnfs

S u p e r  D e l l ,  I n c . ) .

6.  Pet i t ioners t inely f t led pet i t lons protest l"ng the prevlousJ-y noted

assessments. At the May 20, 1985 hearingr pet i t ioners did not dispute the

(May 6, 1982) revised audlt  results,  except for the amount of tax assessed on

take out sal-es of sandwlches. After extensive dlseusslons, the partles reached

agreement based on additlonal- information suppl-led and petitioners, on August 30,

1985, executed a stlpulation and waiver of further oral proceedings whlch

provided as fol lows:

"The underJ-ying taxes herein have been stipulated by the parties
to be $7,168.42 plus approprl-ate interest charges. Thls docunent is
being filed for the purpose of subml-ttlng to the State Tax Commlssion'
without formal appearances, the issue of penaltles naiver ln the
above matters.r l

7. An Audit Divlslon memorandum dated June 7, 1985 glves speclflc details

of the component breakdown of the $7,168.42 Ln t ,ax st ipulated to be due, as

fol lows:

Addit ional Sales Tax Due on Audit  Period Taxable Sales $6,768.18
Use Tax Due on Purchases of Fi.xed Assets 240.00
Additlonal Sales Tax Due on Bulk Sale L60.24*
TotaL Tax Due (ExcLuding Interest and Penalt l -es) $t, t6g.tZ

Furthermore, the major portion of the addltional sales tax due on taxable

sa les  ($6 ,768.18)  cons is ts  o f  $5 ,304.56  due on  c igare t te  saLes '  w i th  the

: t  Of  the  $7 ,L68.42  due and agreed,  $2 ,750.77  was a l l -oca ted  to  the  so le
proprietorshlp (Nicholas Jahn dlb/a Jahn's Super Del i )  per lod and $4,4I7.65
was al located to the corporate (Nicholas Jahnrs Super DeLl,  Inc.)  per lod.
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bal-ance of $1 ,463.62 due on sales of candy, Bum and other ltems incLudiirg

(taxable) prepared food sales.

B. It is not dlsputed that petitioners dld not maintain complete and

adequate books and records, specl.ficlal-J-y with regard to taxable purchases and

sales, during the period in question. Rather, sales tax due rdas reported via

Mr. Jahnrs best est lmate of the percentage of gross sales whlch were taxable

sa les .

9. In support of the assertLon that penalties should be reduced or

abated, petitioners point out that sales and use tax returns were tinely ftl-ed

durlng the perlod ln question and maintal"n that there nas no lntent to evade

t,axes. Furthermore, petitioners note that rilhen the business Pattern changed

such that lunch sales increased as the result of closings of other luncheon

buslnesses ln the a;tedt petitioners voluntarl-ly made a large l"ncrease in the

estlmated percentage of gross saLes which were taxable which lncrease is

ref lected in sales and use tax returns as f i1ed.

CONCLUSIONS OF LAW

A. That Tax Law ArticLe 28, secti.on ff45(a) (1) (i) authortzes the lmposltl"on

of a penalty (at the rate specified thereln) for fallure to flle a return or to

pay or pay over any tax under such Artlcle l-n a tlmely Eanner. Tax Law sectlon

1145(a) (1 ) (1 i )  fu r ther  p rov ides  as  fo l lows:

rflf the tax commisslon determines that such fallure or delay was
due to reasonable cause and not due to willful neglect, l.t shall
remlt all of such penalty and that portlon of such interest that
exceeds the interest that would be payable lf such interest were
computed at the rate set by the tax commlsslon pursuant to section
eleven hundred forty-two. The tax commission shall promulgate rules
and regulations as to what consti-tutes reasonable cause.rl

B .  That  20  NYCRR 536.1(b)  p rov ides :

ttReasonable Cause. In deternlning whether reasonable cause
e * i s t @ s i s f o r r e n 1 t t i n g a s s e s s e d 1 n t e r e s t o r p e n a 1 t i e s
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or as grounds for remit t ing interest or penalt les upon the late
flling of a return or payment, the taxpayerrs previous compliance
record may be taken into account. Reasonable cause for failure to
file a return on time must be afflrnatlvely shown by the taxpayer in
a written statement. Grounds for reasonable cause, where c1early
established, may include the followlng:

(1) death or ser lous i l lness of the taxpayer '  a resPonslble
officer or employee of the taxpayer, or hls unavoidable absence from
his usual place of busLness;

(2) destruct ion of the taxpayerts place of business or bueiness
records by f i re or other casualty;

(3) tlmely prepared returns mispLaced by the taxPayer or a
responslble enployee of the taxpayer and dlscovered after the due
d a t e ;

(4) lnabillty to obt,ain and assemble essential lnfornation
requl"red for the preparatlon of a conplete return despite reasonable
e f fo r ts ;

(5) pending petltlon to Tax Commisslon or formal hearing
proceedings involvlng a question or issue affecting the computation
of tax for the yeat,  quarter,  month or other perlod of del lnquency;
or

(6) Any other cause for dellnquency which aPPears to a Person
of ordinary prudence and lnte1-llgence as a reasonable cause for delay
ln flLing a return and which clearly lndl"cates an absence of gross
negl igence or wi l l fu l  intent to disobey the taxing statutes. Past
performance will be taken into account. Ignorance of the law,
however, will not be considered reasonable cause." (Enphasis as in
original-) .

C. That the underpaynent of tax herein appears to have been the result of

pet i t ioners I  decislon to use est imates of taxable percentages rather than to

malntaLn adequate and accurate books and records as required Pursuant to Tax

Law sect lons 1135 and 1142.5. Given such decislon, pet i t loners in effect chose

to run the risk of probable

underremittance of tax due

innaccurate estimates, resultant underreportl"ng and

and ultinately an assessment including penaltiee.

Accordingly,  under the facts presented, pet l t lonerst underreport lng and under-

paynent of taxes !'ras not the result of reasonable cause and penaltl"es were

properly imposed and remain due and owing.
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D. That the pet i t ions of Nicholas L. Jahn, dlb/a Jahnrs Super Delf ,

Nicholas Jahnrs Super Dell, Inc. and Nichol-as Jahn, President are hereby denl.ed

and the not lces of determinat ion dated July 30, 1981, as modif ied, together wlth

penalt ies and interest,  are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

ocT 1 6 1985
PRESIDENT
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