
STATE OF NEW YORK

STATE TAX COMMISSION

In the l , Iat ter of  the Pet l t ion
o f

J. F. Townhouse, Inc.

for Redetermlnat ion of a Def ic iency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r L o d  L L / L I / 7 1 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Coumission, that he ls over 18 years of age, and that on the
6th day of February, 1985, he served the wlthln not lce of DeclsLon by cert l . f led
mai l  upon J. F. Townhouse, Inc.,  the pet l t ioner in the wlthin proceedlng'  by
enclosing a true copy thereof Ln a securely sealed postpald wrapper addressed
as fol lows:

J. F. Townhouse, Inc.
247 Geneeee St.
Ut ica ,  NY 13501

and by depositlng same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t l t loner .

saLd addressee ls the pet l t ioner
said wrapper is the last known addrees

Sworn to before me thls
6th clay of February, 1985.

ter oathsthorized to
pursuant to Tax L-aw sect l .on 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the ldatter of  the Pet l t lon
of

J. F. Townhouse, Inc.

for Redeterminat ion of a Def lc iency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  I L / I I 1 7 l .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes
of the State Tax Connission, that he ls over 18
6th day of February, 1985, he served the wlthln
mai l  upon James C. Oster,  the representat lve of
proceeding, by enclosing a true copy thereof in
wrapper addressed as follows:

James C. Oster
Groben, Llddy, Cardamone & Gllroy
185 Genesee St .
Ut ica ,  NY 13503

and says that he is an employee
years of age, and that on the
not ice of Declslon by cert l f led
the pet l t loner ln the wlthln
a securely sealed postpaid

AFFIDAVIT OF I,TAILING

and by deposlt lng same enclosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the UnLted States Posta1
Service withln the State of New York.

That deponent further says that the said addressee is the representatl.ve
of the petitioner hereln and that the address set forth on said wrapper Ls the
last known address of the representat lve of the pet i t ioner.

Sworn to before me this
6th day of February, 1985.

r l zed  to er  oa t
pursuant to Tax sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E h r  Y O R K  L 2 2 2 7

February 6, 1985

J. F. Tormhouse, Inc.
247 Genesee St .
Ut lca ,  NY 13501

Gentlemen:

Please take not ice of the Declsion of the State Tax ConmissLon enclosed
herewith.

You have now exhausted your right of review at the adninlstratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to review an
adverse declslon by the State Tax Conmission nay be instituted only under
ArtLcl-e 78 of the Civit Practice Law and Rules, and must be co'n-enced ln the
Supreme Court of the State of New York, Albany County, withln 4 nonths from the
date  o f  th ls  no t ice .

Inqulrles concernl.ng the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgatlon Unit
But lding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc3 Pet i t ioner rs  Representa tLve
James C. Oster
Groben, Liddy, Cardamone & Gllroy
185 Genesee St .
Ut ica ,  NY 13503
Taxing Bureauf s Representative



STATts 0F I'[EW YORK

STATE TN( CO}'IfiSSION

In the Uatter of tbe Petition

o f

J. F. TOWI{HoUSE, rNC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Peri.od November 11, f97f.

Whether equipnent purchased by petitioner and

constituted capital irrprovements exeupt from sales

DECISION

iastalled in leased preni.see

and use tax.

Pet i t ioner,  J.  F. Townhouse, fnc.,  247 Geuesee Street,  Ut ica, New York

13501, filed a petition for revision of a deterniaation or for refund of eales

and use taxes under Articles 28 and 29 of the Tax Law for the period Novenber ll,

t97L (File No. 01622).

0n June 14, 1984, petitioner waived its right to a hearing aud requested

that a decision be rendered based on the entire record contained ia its file,

including briefs to be subnitted by August 27, 1984. After due consideration

of the record, the State Tax Commission hereby renders the following decisioa.

ISSITE

tr'INDINGS OF FACT

1. On November 12, 1971, pet i t ioner herein, J.  F. Towqhouse, Iuc.,

obtained, through assignment fron James D. Fotos aad Irene A. Fotos, a license

to operate a McDonaldrs fast food restaurant located at 247 Genesee Street,

Utica, New York and a 2A yeat lease for said restaurant. Janes D. Fotos and

frene A. Fotos had acquired the license fron McDonald's System, Inc. and the

lease from Franchise Realty Interstate Corporation.
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2. On Septenber 16, 1971, Hr. Fotos, owner of 100 percent of the stock of

petitioner herein, had entered into an agreenent with lllinois Range Conpany

for the purchase of certain restaurant equipment to be used in tbe llcDonald's

restaurant located at 247 Genesee Street, Utica, New York. By invoice dated

Novenber 30' 1971, f l l inois Range Company bi l led l(r.  and l lrs. Fotos $4f,760.00

for various equipneat and $51134.00 for installat.ion and delivery, for a total

of $461894.00. Said invoice also bi l led New York State salee tax of $1,875.76

($46'894.00 x .04). The total due shown on said invoice of g48,759.76 ($461894.00

+ $1'875.76) wab reduced by a deposit of $151000.00 which had been made on or

about Septenber 16, 7971, leaving a balance due of $33,769.76. By chech dated

January 13, L972, petitioner nade paJment to rllinois Range Company of the

$33,769.  76 balance due.

3. 0n December 12, t972, petitioner submitted an Application for Credit

or Refund of State and f,ocal Sales or Use Tax claiming a refund of $1,021.11 on

the grounds that a portion of the aforenentioned equipment purchased fron

Illinois Range Company became a part of the building when installed and, as

such, lfas exempt fron sales and use tax as a capital inprovenent. Attached to

the application for refund was a photocopy of the Illinois Range Coupaay

invoice dated Novenber 30, 197L, wherei.n petitioner marked the following itenr

as exempt capital improvements:

ITE}T

a )
b )
c )
d )
e )
f )
8 )
h)
i )
j )

Multimixer Stand-Complete
Center fsland - Corylete
Mult iplex Twin "1200f'Disp. Sys.
Syrup Rail,  w/Step, Freestanding
Vollrath Walk-In Refrig.
3 Compartnent Sink w/ Drainboard
Undercounter Shelving
Menu Board (Florida Plastics)
Bally Freezer
fnstallation & Delivery
TotaI

$  629 .00
5  ,098 .00
4,263.O0

458 .00
3  ,865 .00

840.00
I  , 000 .00

294.O0
3 ,945 .00
5 .134 .00

s25*52J-49
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4. Pursuant to a letter dated March 2, 1973,

petitioner that its clain for refuad was denied in

filed a petition with the State Tax Connission for

refund denial.

the Audit Division advised

full. Petitioner tinely

a redeternination of the

5. Petitioner's leage agreement for the McDonaldrs trestauraat located at

247 Genesee Street, Utica, New York provided, pursuant to Article ff, Section 5,

that:

"Lessee agrees to purchase, install and naintain all at his orm
expense the sign, incLuding the arches, and the trade fixtures and
equipment in accordance with the plans, specifications and layout of
l {cDoaaldrs Systen, Inc.,  or any of i ts subsidiar ies."

Said lease also provided, pursuant to Art ic le I I I ,  Sect ion 5, that:

"By this lease, lessor does not acquire any right, title or interest
in or to any property of lessee except such rights as are sBecifically
stated in the Lease."

6. The record is devoid of any evidence as to the Danner in which the

itens in question were affixed to the leased realty. Also, there i.s no evidence

in the record to show that the items ln question, if removed, would cause

substantial danage to said itens or to the realty.

CONCTUSIONS OF I.Ai+I

A. That petitioner has failed to show that the itens in question rilere

affixed to the leased realty with any degree of pernanency or that the items in

question, if removed, would be substantial.ly damaged or would cauae danage to

the realty. Furthernore, the inference is warranted tbat petitioner did not

intend the itens in question to be permanent inst4llations since, pursuant to

the lease agreement, title to said itens renained with petitioner aad did not

pass  to  the  lessor .  F lahrs  o f ,  Syracuse,  fnc .  v .  Tu l l y ,  89  A.D.zd729.
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B. That the various items in guestion did not, when installed in the

leased realty, constitute eapital improvements nithin the neaning and inteot of

sec t ions  1101(b) (9 )  and 1105(c) (3 ) ( i i i )  o f  rhe  Tax  Law.

C. That the petition of J. F. Townhouse, fnc. for refund is denied in its

entirety and the notice of refund denial dated llarch 2, 1973 is sustained.

DAIED: Albany, New York STATE TAX CO}T}fISSION

FEB O 6 1985
PNESIDENT
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 6, 1985

J. F. Townhouse, Inc.
247 Geneeee St.
Ut lca ,  NY 13501

Gentlemen:

Pl-ease take not ice of the Decislon of the State Tax Connisslon enclosed
herewith.

You have now exhausted your right of revlew at the adurinistrative level.
Pursuant to sect lon(s) t l38 of the Tax Law, a proceeding in court  to revlel t  an
adverse decision by the State Tax Connission may be Lnstituted only under
Article 78 of. the Civll Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Al-bany County, wlthln 4 nonths from the
date  o f  th is  no t ice .

Inqulries concerning the conputatlon of tax due or refund allowed in accordance
wlth this decLsion nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Littgatlon Unit
Bullding #9, State Campus
Albany, New York 12227
Phone # (5tg) 457-2070

Very truly yours'

STATE TAx COMMISSION

cc:  Pet i t ioner rs  Representa t ive
James C. Oster
Groben, Llddy, Cardamone & GiJ.roy
185 Genesee St .
Ut lca ,  NY 13503
Taxing Bureau I s Representative

\;



STATE OF NET{ YORK

STATE TAX COMMISSION

fn the Matter of the Petition

o f

J. F. T0I'INH0USE, INC.

for Revision of a Determination or for Refund
of Sa1es and Use Taxes under Articles 28 and 29
of the Tax f,aw for the Period November 11, lgll.

Whether equipnent purchased by petitioner and

constituted capital improvements exenpt from sales

DECISION

installed in leased premises

and use tax.

Pet i t ioner,  J.  F. Towphouse, fnc.,  247 Genesee Street,  Ut ica, New York

13501r filed a petition for revision of a determination or for refuad of sales

and use taxes under Articles 28 and 29 of the Tax taw for the period Novenber 11,

1971 (file l.Io. 01622).

On June 14, 1984, petitioner waived its right to a hqariag and reguested

that a decision be rendered based on the entire record cdntained in its fiLe,

includiag briefs to be subnitted by August 27, 1984. After due consideration

of the record, the State Tax Commission hereby renders the following decision.

rssuE

FII{DINGS OF TACT

1. 0n Novembet 12, 1971, pet i t ioner herei tr ,  J.  F. Townhouse, fnc.,

obtained, through assignment from Janes D. Fotoe and Irene A. Fotos, a license

to operate a McDouald's fast food restaurant located at 247 Genesee Street,

Utica, New York and a 20 year lease for said restaurant. James D. Fotos and

Irene A. Fotos had acquired the license fron McDonaldrs Systen, Inc. and the

leaee fron Franchise Rea1ty Interstate Corporation.
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2. 0n Septenber 16, lg7\ Mr. Fotos, orrner of 100 percent of the stock of

petitioner herein, had entered into aa agreement with lllinois Range Coupray

for the purchase of certain restaurant eguipnent to be used in the HcDonaldts

reetaurant located 6t 247 Geaesee Streetr Utica, few York. 8y invoice dated

Novcnber 30, 1971, Illiaois Range Conpany billed Mr. and llrs. Fotos $411760.00

for variour equipnent and $5r134.00 for installation and delivery, for a total

of $45'894.00. Said invoice also bi l led New York State sales tax of $11875.76

($45'894.00 x .04). The total due shown on said invoice of g48,769.76 ($46,894.00

+ $1'8?5.76) was reduced by a deposit of $151000.00 which had been nade oo or

about Septenber 16, 1971, leaving a balance due of $33,769.76. By check dated

January 131 1972, petitioner made payment to llliuois Range Coopany of the

$331769.76 balance due.

3. 0n Decenber 12 , tg72, petitioaer submitted an Application for Credit

or Refimd of State and Local Sales or Uee Tar claining a refund of $l ,02l.ll on

t'he grounds that a portion of the aforementioned eqqipnent purchaeed fron

Illlnoia Range Coupany becarne a part of the building when installed and, as

euch, Irga exempt from sales and use tax as a capital iuprovement. Attacbed to

the application for refund was a photocopy of the lllinois Range Company

invoice dated Novenber 30, L971, wherein petitioner uarked the following itens

as exeopt capital inprovementsl

Iltslf Altom[T

a )
b )
c )
d)
e )
t )
s)
h)
i )
j )

Multiqixer Stasd-Comtrrlete
Center Island - Conplete
Multiplex I\dq "1200t' Disp. Sys.
Syrup Rail-, tr/Step, Freestanding
Vollrath lCalk-Ia Befrig.
3 Compartnent Slnk w/ Draioboard
Undercounter Shelving
Menu Board (Florida Plastics)
8a11y Freezer
fnstallatiou & Delivery
Total

$ 529.00
5 ,098 .00
4,253.O0

4s8.00
3 ,866 .00

840.00
I  , 000 .00

294.O0
3 ,945 .00

,5 .134 .00
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4. Pursuant to a letter dated Harch 2, L973, the Audit Division advised

petitioner that its claim for refund was denied in fuII. Petitioner timely

filed a petition with the State Tax Cormission for a redetermination of the

refund denial.

5.  Pet i t ionerrs lease agreenent for the McDonald's restaurant located at

247 Genesee Street,  Ut ica, New York provided, pursuaat to Art ic le f I ,  Sect ion 5,

that:

I'Lessee agrees to purchase, install and maintain all at his ordn
expense the signr including the arches, and the trade fixtures and
equipment in accordance with the plans, specifications and layout of
McDona ldrs  Sys tem,  Inc . r  o f ,  any  o f  i t s  subs id ia r ies . r '

Said lease also provided, pursuant to Art ic le I I I ,  Sect ion 5, that:

"By this lease, lessor does not acguire any r ight,  t i t le or interest
in or to any property of f,essee except such rights as are specifically
stated in the Lease.f t

6. The record is devoid of any evidence as to the manner in which the

items in question were affixed to the leased realty. Also, there is no evi.deoce

in the record to show that the itens in question, if removed, would cause

substantial damage to said itens or to the realty.

coNctusloNs oF tAlll

A. That petiti.oner has failed to show that the items in questiotr were

affixed to the leased realty with any degree of pernanency or that the items in

question, if removed, would be substantially damaged or would cause damage to

the realty. Furthernore, the inference is warranted that petitioaer did not

intend the items in question to be permanent installations since, pursuant to

the lease agreement, title to said items remained with petitioner and did not

pass to  the lessor .  F lah 's  of  Syracuse,  Inq,  v ,_Tql \ r ,  89 A.D.Zd 7Zg.
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B. That the various Lteme ia question did oot, whe! instaLled in the

Leased realty, constitute capital inprovenents within the meaning and intent of

sect ions 1fOl(b)(9)  and f r05(c)(3)( f l i )  o f  the Tax Law.

C. That the petition sf J. F. Townhouse, fnc. for refund is denied in its

eatirety and'the notice of refund denial dated Harch 2, 1973 is sustaincd.

DAIED: Albany, l,Iew York STAIE TAI( COI&fiSSIOII

FEB 0 6 1985




