
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

John IvelL
Officer of Gourmart Amsterdam Corp.

for Redeterminatlon of a Deficiency or Revision
of a Determination or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
Perlods Ended 2/ 29 /80-5 /31/ 82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck, bel.ng duly sworn, deposes and says that he ls an employee
of the State Tax Conmlsslon, that he ls over 18 years of age, and that on the
7th d,ay of November, 1985, he served the wlthln not lce of Decislon by cert l f led
nall upon John lveli, Officer of Gourmart Amsterdan Corp. r the petltloner ln
the wlthln proceeding, by encl-oslng a true copy thereof Ln a securel-y sealed
postpald lrrapper addressed as follows:

John Ivell
Officer of Gourmart Amsterdam Corp.
11 Skyland Dr.
Spring Valley, NY 10977

and by depositl.ng same enclosed in a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlee within the State of New York.

That deponent further says that the sald addressee is the petltloner
herein and that the address set forth on said lrrapper is the last known address
of the pet i t ioner.

Sworn to before ne this
7th day of November, 1985.

lster oaths
sec t ion  174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

John Iveli
0fflcer of Gournart Amsterdan Corp.

for Redeterminatlon of a Deflclcncy or Revision
of a Determination or Refund of Sales & Use Tax
under Artlcle 28 e 29 of the Tax Law for the
Pcrlods Ended 2129 l8O-5 l31 182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an ernployee
of the State Tax Cornrnisslon, that he ls over 18 years of ager and that on thc
7th day of November, 1985, he served the wlthin not lce of Decision by certLf led
mall upon Mlchael D. Brofman, thc representatlve of the petitloner ln the
within proceeding, by enclosl"ng a truc copy thereof in a securely sceled
postpal"d wrapper addressed as fol lows:

Michael D. Brofnan
Flnkel,  Goldsteln & Berzow
5 7  W a l l  S t .
New York, NY 10005

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post off lce under the excluslve care and custody of the UnLtcd States Postal
Servlce withln the State of New York.

That dcponent further says that the said addrcssee is the'representative
of the petltioner herein and that thc address set forth on sald lrrappcr ls the
l-ast known address of the representat lve of the pet l t ioner.

Sworn to before me thls
7th day of November, 1985.

thor lzed to
pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 7, 1985

John Iveli
Offlcer of Gourmart Amsterdam Corp.
11 Skyland Dr.
Sprlng Valley, NY L0977

Dear Mr. Ivel-l :

Pl-ease take notice of the Declslon of the State Tax Comisslon encloeed
herewlth.

You have now exhausted your right of review at the admlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl.ng ln court to revlew an
adverse decislon by the State Tax Comrnission may be instituted onl-y under
Article 78 of the Civil Practlce Law and Rules, and nust be cormrenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date  o f  th ls  no t ice .

Inquiries concernlng the computatlon of tax due or refund allowed ln accordance
with thls decislon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgation Unlt
Bullding ll9, State Campus
AJ-bany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet l t ionerrs Representat lve
Michael D. Brofnan
Finkel, Goldsteln & Berzow
67 Wa1l  S t .
New York, NY 10005
Taxing Bureaurs Representatl"ve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

JOHN IVELI, OFFICER OF
GOURMART AMSTERDAM CORP.

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Periods Ended
February 29, 1980 through May 31, 1982.

DECISION

Peti t ioner,  John lvel l ,  of f lcer of Gourmart Amsterdam Corp.,  11 Skyland

Drlve, Spring Val ley, New York LO977, f l1ed a pet i t lon for revision of a

determlnation or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the periods ended February 28, 1980 through May 31, 1982 (Fl le

N o .  4 3 3 7 5 ) .

A hearing was held before Frank A. Landers, Hearlng Off icer '  at  the

offices of the State Tax Conmission, Two Worl-d Trade Center, New York, New

York, on June 7, 1985 at 9:00 A.M. Pet i t ioner appeared by Flnkel '  Goldstetn &

Berzow (Michael D. Brofuan, Esq. of counsel) .  The AudLt Divls lon appeared by

John P. Dugan, Esq. (Mark F. Volk '  Esq. of counsel) .

ISSUE

Whether

from Gourmart

M.ay 31 , 1982,

the Audit Division properly determined

Amsterdam Corp. for the periods ended

additlonal sales taxes due

February 29' 1980 through

1 .  Pet l- t ioner,  John lvel i ,

( t ' the corporat i .ont ' ) ,  a New York

1440 Ansterdam Avenue, New York'

FINDINGS OF FACT

was the president of Gourmart Ameterdarn Corp.

corpor4tlon, whlch operated a suPermarket at.

New York. Mr. Iveli also managed the business.
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Prior to the period at issue, the corporat ion f i led New York State and local

sales and use tax returns reflectlng taxes due but enclosed no remittance

therewith. The returns showed taxes due ln the following amounts:

Period Ended Date Fl led Tax

No explanation was given as to why the return for the perlod ended 8l3Ll77

nas not offered into evidence or l"f a return rras not flled for sald perlod.

2. On February 11, 1983 the Audit  Divis lon issued a Not lce of Determlnat ion

and Demand for Payment of Sales and Use Taxes Due against Mr. Iveli as a

shareholder,  of f icer and dlrector of the corporat ion for the perlod ended

February 29, 1980 through May 31, L982, assert ing taxes, penalty and Lnterest

due ln the auount of $831688.43, scheduled as fol lows:

Tax Due

$7 ,914 .  10
7  , 9L4 .L0
3 ,968 .00
7  , 9L4 . r0
7  , 914 .L0
7  , 9 r4 . t 0
7 ,914 .10
7  , 9 r4 . rO
7  , 9L4 , t 0
7  , 9L4 . t 0

$75 ,  194 .90

Mr. Ivel l  does not contest the fact that he was the person responsible for

collectlng and paying over sales taxes on behalf of the corPoration.

s  l31  177
L t l30 l77
2/28178
s  /3 r  /78
I  / 3 1 / 7 8

L r  130178
2 /28179
5 /31179
8 l3 t / 7e

7  /27  /77
3 /13178
I  / 16178
7  / 14178
8 /8 /79
8 l8 l 7e
81817e
8 l8 l7e
r /Lo l80

$6 ,331 .00
$5  ,638  .00
$5  , 873 .00
$5 ,957  . 00
$5 ,281  . 00
$5  ,997  .00
$6 ,215 .00
$6 ,047  . 00
$5  ,869  .00

Perlod Ended

2129180
s l31 180
8 l3L l80

1 I  /30/80
2128 l8 r
5 l3 r  l 8L
8 /31 /8 r

L t  |  30  l 8 r
2 /28182
s l3 r /82

Penalty Due

$ss3 .98
5s3 .98
992 .00
533 .12
553 .  98
633 .12
553 .98
553 .98
553 .  98
633 .L2

$6w

Interest Due

$239.37
t79 .53
139 .58
265.39
218 .55
299 ,2 t
208.  15
202.94
226 .36
299.21

$z-,z7gJg
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3. The assessment was issued because the corporatlon falled to flle Gi""

and use tax returns for the period lndl-cated thereon (except the period ended

August 31, 1980) and also because, as affl"rned in the Audit Dlvislon answer to

pet l t ionerts perfected pet l" t ionr t taccordl .ng to documentat ion of the New York State

Division of Alcohol-ic Beverage Control the Gourmart Ansterdam Corp. was conductl"ng

business as of July 14, 1982. At the hearing hel-d herein, the Audit DlvLslon

presented no evldence to support thts afftrmatlon.

4. The Audit Divislon deternined the taxes due for the perlod ended

February 29 and May 31, 1980, and November 30, 1980 through May 31, L982 by

taktng the largest tax reported by the corporat ion (May 31, 1977 - $61331.00)

and lncreasing this amount by 252 ($L,583.10) assuning the corporat lonrs sales

would have normal l-y increased by the amount over the perlod ($61331.00 + $1'538.10 =

$7,914.10).  The tax due for the period ended August 31, 1980 ls the amount

shoriln as due on the corporatlonts return filed for said perlod. The petltioner

does not contest the tax due for this later per i .od.

5. In or about August, 1980 the corporation lras experiencing financial

difficulty and as a result thereof was unable to meet its obllgatlons. Con-

sequent ly,  four of the corporat ionrs creditors f t l -ed an invoLuntary creditorrs

petitlon under Chapter l1 with the United States Bankruptcy Court for the

Southern Distr ict  of  New York. At the end of August,  1980r the corporat ion, Ln

default of obllgations owing to White Rose Food Corp. and the Bil-trlte Fl-xture

Co.,  Inc.,  surrendered to said corporat ions peaceful  possession of the col lateral

covered by securl ty agreements, lncludlng al l  personalty,  chattels,  furni ture,

fixtures, machlnery and equipnent and inventory in the prenises and J-easehold

therefor.  The corporat lon did not conduct any buslness or act lv i t les after

thls t ine.
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6. The corporationrs books and records were maintained on the

premises. Ilowever, when the petitioner attenpted to retrieve them,

advised by the new tenant that they were discarded.

7. During 1980, the corporat ionrs buslness was substant lal ly

l" t  was durlng 1978 and L979.

business

he was

the same as

CONCLUSIONS OF LAW

A. That sect ion 1138(a)(1) of the Tax Law provides, ln pert lnent part ,

that rr( l ) f  a return requlred by [Art ic le 28] l -s not f t led, or i f  a return when

f i led is incorrect or lnsuff lc lent,  the amount of tax due shal l  be determlned.. .

from such lnformatlon as may be avallable. If necessary, the tax may be estimated

on the basis of external l"ndlces such as stock on hand, purchases, rentaL Pald'

number of roomsr locat lon, scale of rents or charges.. .  number of empl-oyees or

other factors.r f  A pr ior sales and use tax return of a taxpayer is an external

lndex. However, ln this case, the petitioner has shown that the corporationrs

business was substantialLy the same in 1980 as it was in 1978 and 1979. Petltioner

has aLso shor,rn that the corporation ceased operations at the end of August' 1980.

B. That the taxes due for the periods ended February 29, 1980 and May 3l '

1980 are hereby reduced to $6,215.00 per quarter whlch is the largest amount

shown due on the corporationfs sales and use tax returns during 1978 and 1979.

The taxes due for the perlod ended August 31, 1980 renain at $3,968.00 slnce

this ls the amount the corporation reported on lts sales and use tax return and

was not contested by petl-toner. The taxes due for the perlods ended November 30,

l-980 through May 31, 1982 axe hereby cancelled eince the corporatlon was not in

operation durlng this perlod.
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C. That the pet i t ion of John lvel l ,  of f icer of Gourmart Amsterdam Corp.,

is granted to the extent indicated ln Conclusion of Lanr "B", supra; the Audit

DLvlsion ls hereby dlrected to nodify the Notice of Deternlnation and Dernand

for Payment of Sales and Use Taxes Due issued February 11, 1983; and that

except as so granted, the pet i t ion ls denled.

DATED: Albany, New York STATE TN( COMMISSION

N0v 0 ? 1985
PRESIDENT
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