
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Dana Irving

for Redetermlnation of a Deficiency or Revision
of a Determination or Refund of Sal-es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  Ended 5 /3L l8L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State 1s:( Semmission, that he ls over 18 years of age' and that on the
7th day of November, 1985, he served the withln not lce of DecLslon by cert l f ied
mall- upon Dana lrvlng, the petitloner in the wlthin proceedlng, b;r encloslng a
true copy thereof in a securel-y sealed postpaid wrapper addressed as follows:

Dana Irving
3 Irving Dr.
West Grove, PA 19390

and by depositing same enclosed ln a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petitioner
herein and that the address set forth on said wrapper ls the last known address
of the pet i tLoner.

Sworn to before me thls
7th day of November, 1985.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Dana Irving

for Rcdcterminat,lon of a Defl,ciency or Revl-sl-on
of a Determl-nation or Rcfund of Sal-es & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
PerLod Ended 5 l3L l9L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being dul-y sworn, deposes and says that he ls an employcc
of the Stat,e Tax Cornrnlssion, that he is ovcr 18 years of age, and that on thc
7th day of Novernber, 1985, hc served the withln notice of Declslon by certifled
mal"l- upon John T. Konther, the represcntatl.ve of the petitioncr ln the wlthln
procecdlnB, by encloslng a true copy theresf in a securcly seal-ed postPaid
wrapper addresscd as fol lows:

John T. Konther
Hewit t ,  OrBrien & Boardman
100 Park Avc.
New York, NY 10017

and by depositing saDc encl-osed in a postpaid properly addresscd wrappcr in a
post office undcr the exclusive care and custody of the Unitcd States Postal
Service wLthin the State of Ncw York.

That dcponent further says that the said addressee is the represcntatl.vc
of the petltioner hereln and that the address set forth on sald ltrapper le the
last known address of the represcntative of the petitioncr.

Sworn to bcfore me this
7th day of November, 1985.

ster oaths
Pursuant to Tax Law sect isn  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

November 7, 1985

Dana Irving
3 lrv ing Dr.
West  Grove,  PA 19390

Dear Ms. Irv ing:

Please take not j"ce of the Decislon of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proeeeding in court  to revlew an
adverse decision by the State Tax Conrmission nay be instituted only under
Article 78 of. the Civil Practice Law and Rul-es, and must be comenced ln the
Supreme Court of the State of New York, Albany County, withln 4 nonths from the
date of thls not, ice.

Ingul"rl"es concerning the computation of tax due or refund all-owed ln accordance
with this decision nay be addressed to:

NYS Dept. Taxation an{ Finance
Law Bureau - Litigation Unit
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t loner r  s Representat lve
John T. Konther
Hewit t ,  OrBrlen & Boardman
100 Park Ave.
New York, NY 10017
Taxing Bureaurs Representat ive

c c :



. STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :

o f :

DAI'IA IRVING : DECISION

for Revislon of a Deternination or for Refund :
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod Ended May 31, :
1 9 8 1 .

Pet l t loner,  Dana lrv lng, 3 l rv l"ng Drive, t rr lest Grove, Pennsylvanla 19390,

f l led a pet i t ion for revlsion of a determlnat lon or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period ended t'lay 31 ' 1981

( F l t e  N o .  4 9 1 4 3 ) .

A hearing was held before Frank A. Landers, Hearlng Off icer '  at  the

off lces of the State Tax Conrmisslon, Two World Trade Center,  New York, New

York, on June 4, 1985 at 9:15 A.M. with al- l  br l"efs to be submitted by August 16,

1985. Pet ir loner appeared by John T. Konther,  Esq. The Audit  Dlvls lon appeared

by  John P.  Dugan,  Esq.  (Mark  F .  Vo lk ,  Esq. ,  o f  counse l - ) .

ISSUES

I. Whether the Auclit Divislon properLy lmposed a use tax on Petltioner

for his use within this State of a standardbred racehorse.

II. If so, whether penalty and interest in excess of the statutory ml"nlmun

should be walved.

I I I .  Wtrether the imposlt ion of use tax, ln thls case, violates the United

States Constltution or the Const,itut,lon of the State of New York.
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FINDINGS OF FACT

1. On October 7, 1983, the Audit  Dlvis ion lssued a Not ice of Determinat ion

and Denand for Paynent of Sales and Use Taxes Due against the petltioner,

Dana lrv ing, for taxes due of $21000.00, plus penalty of $500.00 and interest

o f  $610.80 ,  fo r  a  to ta l  amount  due o f  $31110.80  fo r  the  per iod  ended May 31 ,

1 9 8 1 .

2. I t  ls the posit ion of the Audit  Dlvl-s ion that at  the t ime of his

purchase of the standardbred racehorse Bugle, the pet i t loner was a resident of

the State for sal-es and use tax purposes, and, therefore, was l labl-e for use

tax on his subsequent use of the horse Bugle in races ln New York State.

3. I t  is the posit ion of pet l t ioner that the inposit ion of use tax in

thls case, based upon the rather l in i ted act iv i t ies conducted ln this State by

petitioner, is an unnecessary and unfalr burden on lnterstate conmerce and

violates the United States Const i tut lon and the Const i tut ion of the State of

New York.

4. Pet i t iner is,  and during the perlod in issue rras, a resldent of the

Conrmonwealth of Pennsylvania. Petitioner engaged ln racing activlties at

varlous tracks throughout the Untted States. At no time was the petltioner a

resident of New York State nor did he malntaln a stable ln this State. Horsee

racing at New York tracks were brought ln for llmited periods (sometimes

overnight) and then returned to thelr stables outside New York State. The

petitioner maintained a license to race in New York and dld whatever was

ninlnal ly necessary to race ln this State.

5 .  On Januar !  22 ,1981,  the  pe t l t loner  purchased the  horse  Bug le  in  the

State of New Jersey for $10,500.00. The horse Bugle raced twice ln New York

State, at Yonkers Raceway ln Westchester County, on April 20 and Aprtl- 27 of
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1981 and f lnlshed last on both occaslons. Presumably, pet l - t ioner earned no

money fron racing the horse Bugle ln thls State. Also, on Januaxy 22, 1981,

the petltioner raced tr,ro horses ln New York, Luannes Gem and Pullmanr at

Roosevelt Raceway in Nassau County. Between February 2 and April- 4, 1981, four

of petitionerrs horses (Delroy N, Pull-man, Luannes Gem and Faster & Faster) ran

ln a totaL of twenty (20) races at Roosevelt Raceway. On April 10 and 24 of

1981 the horse Pullnan raced at Yonkers Raceway.

6. 0n May 15, 1981, the Audit  Dlvl-s ion sent a rrReport  of  Casual Sale" to

petitioner reguesting information on his purchase of the horse Bugle and also

requesting that he submlt any use tax which nlght have been due. I{hen the

petitioner falled Lo respond to this report, 
:n" 

Audit division lssued the

above notice of determination. The tax due was based on an estimated purchase

prlce. At a pre-hearing conferencer the petl-tioner presented evl-dence as to

the actual purchase price of the horse Bugle and the tax due was reduced to

$ 8 4 0 . 0 0 .

7. The petltioner offered no substantl.al- evidence to show that the

failure to pay the tax was due to reasonable cause.

CONCLUSIONS OF LA}J

A. That section 1110 of the Tax Law imposes a tax ilfor the use wl,thln

thls state.. .of  any tangibl-e personal property purchased at retai l rr  unless the

property has already been subJect to the sales tax.

B. That sect ion 1118(2) of the Tax Law provides an exemption from the

imposlt lon of the compensat ing use tax rr I t ]n respect to the use of property

purchased by the user whi le a nonresident of thls state.. .  A person whLle

engaged in any manner l"n carrylng on ln this state any employment, trade,
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business or profession, shall not be deemed a nonresident with respect to the

use in this state of property in such employment,  t rade, business or professlon."

C. That a person is considered to be engaged in carrying on a business

within New York State and any locality if he carries on actlvlty preparatory to

racing, maintains a stabl-e, or races horses on tracks within New York and the

local- l ty.  Act iv i t ies preparatory to raclng are those acts of a person which

enabl-e hin to pursue a raclng operationr such as the possesslon of a licenee to

race in New York State and, l"n conJunctlon therewith, the entry of horsee in

races (Matter of  JacLyn StabLe, State Tax Conrmission, June 5, 1981).

D. That the petitl"oner naa engaged in carrying on business in New York

State and, more specifically, ln Nassau County on the date that he purchased

the horse BugLe in New Jersey, and is therefore liable for use tax on the

subsequent use of said horse in this State. However, the petitloner rilas not a

resident of Westchest,er County at the time of purchase of the horse Bugle and,

therefore, the petltloner ls Llable onLy for the New York State tax on the

purchase of said horse.

E. That the penalty and lnterest in excess of the statutory minimumr

imposed pursuant to Tax Law $1145(a),  are sustained.

F. That the const i tut ional l ty of  the laws of the State of New York is

presumed at the administratlve level of the State Tax Commlssion.

G. That the petition of Dana Irvlng ls granted to the extent lndl.cated in

Conclusion of Law "D", ryEg; that the Audlt Division ls hereby dl-rected

to nodlfy the Notice of Determinatlon and Demand for Payment of Sales and Use



Taxes Due, issued October

(see F ind lng  o f  Fac t  116" ) ;

denied.

DATED: Albany, Neb York

Nov'o z iges

-5-

7 ,  1983 and ad jus ted

and that,  except as

the pre-hearing confer6nce

granted, the pet l t ion is

at

so

STATE TN( COMMISSION

PRESIDENT
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